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NOTES. 


Many letters and inquiries have been | 


directed to us concerning the practi 
cability of securing lower prices for the 
Law and Equity Reports of this state. 
The difference between the cost of our 
Reportsand those of adjoining states— 
particularly New York—could not be 
entirely bridged over by any law, cus- 
tom or offer, because of the difference 
in demand. Our Bar is not a large 
one, and it has been told us, on good 
authority, that there are not more than 
sixty libraries in the state, where a 
complete set of New Jersey Reports is 
maintained. We doubt the figures to 
be quite so low, and yet our informant 
oughtto know. The immediate sales 
after publication are usually 300 copies 
to the state, and about 200 to other 
parties; perhaps 600, after a time, in all. 
The trouble in the way of any reduc 
tion lies in the simple fact that under 
the present law, and by previous cus 
tom, the reporter has the right to print 
what number of extra copies he pleases, 
many or few, and to demand his own 
price for them. The reporter's salary, 
$600, is not considered full pay for his 


5 . 


| 


services, and he is allowed whatever 
margin above it the sales of Reports 
Until 1865 the state paid 
teports, un- 


give him. 
$3 per volume for the 
bound, and lawyers the same bound. 
This was considered insufficient at that 
date, and the price was raised to $5. 
ty the act of 1877 the chief justice 
and chancellor may fix the price for the 
state, but the reporter may fix his price 
for the profession. They have left it 
at $5. At this price the reporters will 
certainly leave it so long as the risks 
of printing the books fall on them, and 


the law does not give them a salary 
without other fee or reward. But the 
law ought to be changed. The report- 
ers should have such a salary—if the 
present is insufticient—as will pay 
them for their labors. There may be 
a difference of opinion as to what their 


work is reasonably worth, but let it be 
fixed at a sum. Then the Reports 
should be printed and published by 
any publisher in the State willing to 
take the risks upon the lowest bid. 
| This would certainly bring down the 
| price of the Reports bound to the State 








34 THE NEW JERSEY LAW JOURNAL. 


and profession to at least $3.00, a sav- 
ing of 50 per cent. to the State (which 
pays $6.00 bound), and 40 per cent. to 
the Bar. Tue Jovurnat publishers 
would obligate themselves at once to 
execute the work as it is now done, at 
that rate: and there are others, prob- 
ably, equally willing. So it will rest 
with the Bar to agitate this matter if 
the price of our Reports shall be cheap- 
ened. 

Our system of summoning grand and 
petit jurors to serve at each term of 
the county courts is by no means the 
best that can be devised. The objec- 
tions to it are obvious, and the feeling 
against its fairness is increasing in the 
minds of both practising lawyers and 
suitors. As the law stands at present, 
the sheriff is the sole arbiter of so im- 
portant a question as to who shall! be 
members of the grand inquest of the 
county. And there have been prece- 
dents innumerable when it was only 
too patent that the grand jury was se- 
lected with reference to the matters to 
come before it, or, to be more strictly 
correct, some one or two important 
ones, in which men of influence, or 
public position, were to be charged 
with crime. It would be quite super- 
human, indeed, if the sheriff never lis- 
tened to the voice of the tempter in 
his selections. Various good excuses 
will come to his mind why such and 
such friends of the accused, who is the 
sheriff's friend, should be put upon the 
panel, in order that “they who know 
him best” may decide upon his guilt or 
innocence. In certain counties strong 
ly political in this state, it is almost 
impossible to indict an influential man 
of the opposite party. The same thing 
might lappen, in fact, if the grand 


jurors were chosen in tue most impar- 


tial method, but the probabilities of it 





are lessened. By the present petit jury 
system, as amended in 1876, there is 
more semblance to impartiality, it is 
true; but the sheriff is the judge of 
the names put in the box, and if there 
were no other reason than his limited 
knowledge of the whole population 
available for jury duty in the county, 
that would be sufficient to account for 
the frequent calling of certain ones, 
or a certain class to attend the sittings 
of the courts. The plan we suggest to 
remedy all the defects of the present 
system, is not of our origination, but 
is the scheme of a member of the Hun- 
terdon Bar. It may or may not be 
presented to the Legislature at its 
present session for enactment as a law. 
This plan makes it the duty of the as- 
sessors, at their annual meeting, to put 
upon paper the names of a certain 
number—say 500—in the county com- 
petent to perform jury duty, giving to 
each township its quota of that num- 
ber. The assessors will know whoare 
fit for this service much better than 
the sheriff, and as they will receive no 
pay for their labor (in the proposed 
bill,) there will be no objection to this 
method on the score of economy. An- 
nually the list is to be replenished by 
a sufficient. number of new names to 
keep it fall. 
rogate and one judge shall meet pub- 
licly, and from the box draw out 72 
names, the first 24 of whom shall be 
grand jurors, and the remaining 48 
petit jurors. 


Each term the clerk, sur- 


Nobody can thus be cer- 
tain of being drawn under two or three 
years, and then his duties may be that 
of grand or petit jurors as happens. 
There are other details in the scheme: 
but has this much not the merit of en- 
tire impartiality ? 

between the- 
Governors of New York and New Jer- 
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sey upon the subject of the rendition 
of Henry W. Batpwin and others, as 
fugitives from justice, on indictment 
for conspiracy, .s interesting in more 
than one aspect. As a part of the his- 
tory of the times, when Savings Bank 
Institutions and Life Insurance Com- 
panies are tottering, and men, who 
have become rich from plundered cof- 
fers, are trying to escape from justice, 
it is interesting. But the legal points 
involved are of equal importance. No 
state can properly execute its laws if 
its neighboring state becomes an asy- 
lum for fugitives from its courts. The 
comity of the states has hitherto made 
it possible to recover possession of 
run-away scamps when they were un- 
der indictment. If, perchance, an in- 
nocent man was thus returned, the laws 
were still as strong to vindicate his in- 
nocence as to capture his body. It 
would be so in Mr. Batpwiy's case. If 
he were innocent of the crimes charg- 
ed, New Jersey justice would be meted 
out to him as impartially as to any 
guiltless man within our state borders. 
But Mr. Batpwin will not come, and 
Gov. Rosryson says he is not obliged to 


deliver him. We have read the corres- 


. pondence with some care, and find 


nothing in Gov. Rosryson’s letters to 
justify his conduct from a legal point 
of view. Gov. Brpxz is right on both 
the facts and the law; the facts as to 
previous customs and in this particular 
case, and the law of rendition. The 
position of Governor Ropryson is re- 
futed by decisions in his own state. 
See People v. Adams, 3 Denio 190; 
9 Wendell 212; 56 N. Y. 183. 
One of the able writers of 
the Albany Law Journal ought 
to enlighten the fast Govern- 
or of New York upon this im- 
portant branch of criminal law. We 


‘ 
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presume the correspondence has passed 
under the eye of the Jowrnal. . 


Tue case, Appeal of John F. Hart- 
ranft, Governor of Pennsylvania, in 
the Supreme Court of that state, in 
which the two opinions, of the majori 
ty of the Court and Agnew, C. J. dis- 
senting, were filed early in January, 
goes over much the same ground as 
that of Thompson v. The German Val- 
ley R. R. Co.,7C. E.G. 111. The same 
conclusion is also arrived at, that there 
is no jurisdiction in the co-ordinate 
branch of government-—the judiciary— 
to compel the executive to testify in 
open court to matters concerning the 
exercises of his official duties. As was 
said in the last case supra: “If the 
executive thinks he ought to testify, 
in compliance with the court, he will 
do so without order; if he thinks it to 
be his official duty in protecting the 
rights and duty of his office, he will 
not comply even if directed by an or- 
der.” The occasion of subpcenaing 
Gov Harrranrt, as all readers know, 
was the riot and bloodshed in Pitts- 
burgh in July last, and the subsequent 
inquiry into the causes by the Grand 
Jury of Alleghany County.” This 
Grand Jury subpoenaed the Governor 
asa witness. He refused to attend 
and give evidence; denying not the 
right of the subpeena to issue, but his 
obligation to obey it if against his 
judgment. It required him to testi- 
fy not as a citizen, but in his 
official capacity of facts within his 
official knowledge as the Executive of 
the state. The decision, as we have 
said, sustained his view of the ease. 
Justice Acnzuw’s dissenting opinion we 
have read, and believe it weak and un- 
tenable throughout. . However, to those 
curious enough to read this side of the 
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the discussion, we refer them to the 
Pitts. Leg. Jour., of Jan.°16th, and al- 
so to his authorities: Griffith v. Coch- 
ran, 5 Bin. 87; Commonwealth v. 
Cochran, 6 Bin. 457; Same v. Same, 1 
S. & R. 473; Mott v. Pa. R. R. Co., 3 
Casey 33,41; U. S. v. Cooper, 4 Dall. 
341; Republic v. Duane, 4 Yates 347; 
Co-Litt. 210; Vol. 1 Burr’s Trial, 177- 
188; Vol. 2 Same, 535. 





Tae article entitled, ‘More Vice- 
Chancellors,” contributed to this num 
ber, is prepared by a practitioner of 
large experience in Chancery business. 
We shall only say of it, that whether 
the plan of additional Vice-Chancellors 
be the true solution or not, somehow 
the present gordian knot in Chancery 
business must be cut. The Chancellor 
and Vice-Chancellor are now overwork- 
ed,and they cannot begin to compass the 
practice daily increasing on their hands. 
Their dispatch of business is usually 
such as to command the admiration of 
the Bar, but how can a mountain be 
levelled by two men? Without impug- 
ning the present efforts of these 
officers to de justice to all, it must 
nevertheless be apparent that no 
cases now heard can receive the atten- 
tion they deserve while behind them is 
pressing this great load of causes. 
The Supreme Court has hardly half the 
business, and there are nine judges to 


do it: who shall say then, that two | 
men must do (allowing for the Cireuit | 


business) fully as much as the whole 
Supreme Court? Next month, we 
shall print an article contributed by an 
equally learned member of the Bar 
proposing another solution to the prob- 
. lem. 


Earl vy. Steffens, page 53 of this 
JOURNAL, cons “ers an important ques- 








s 
ant renting from -month to month, 
which is the pointin issue, no case 
seems to be reported. Griffith's 7’7ea- 
tise, Ed. 1796, states that the notice 
may be one, two or three months pre- 
ceding that part of the year when the 
tenancy commenced. Since then by 
statute six months’ and, subsequently, 
three months’ notice to quit was requir- 
ed. More recently the dispossession 
act incorporated in the Landlord and 
Tenant act (Revision) and in the “ act 
establishing District Courts in cities,” 
March 9, 1877, §126, requires three 
months’ notice to quit before issuing a 
summons to dispossess in a case of 
tenancy at will, or at sufferance, or 
from year to year; but does not pre- 
scribe the time for notice in case of a 
tenant for part of a year, who by §123 
may be proceeded against. §137, which 
provides that three months’ notice will 
be deemed and taken to be sufficient, 
as originally passed, was to operate in 
cases where six months’ notice was re- 
quired. The point, however, has not 


been reported as ruled Ly the Supreme - 


Court. Some years ago an act passed 
ia effect that in cases of renting for a 
term less than a year, notice for the 
length of the term should be required, 
but it seemed to. require it in case of a 
written lease and was repealed the 
next session. 

Tue principal contended for by plain- 
tiffin the cause before Dupur, J., (p. 
50, post,) that a purchaser for value 
would nct be protected, though a full 


_ consideration was paid, is laid down in 


Green v. Tantum, 4 C. E. Green, 104 


| and is a correct one, though not appli- 


eable to this case. The point of inter- 
est in the present ruling, it will be seen, 
is that this note was passed to D. after 


tion of tenancy. Upon the sufficiency | the judgment was obtained by A. and 
of one months’ notice to quit to a ten- | execution issued. The order appointt 
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ing a receiver, under the statute, ex- 
pressly says that the receiver shall take 
all the goods, rights and credits, etc., 
which were due or belonging to the de- 
fendant in execution at the time of is- 
suing the execution, or any time there- 
after. This note was the property of 
the defendant in execution at that time, 
but under the ruling it would seem 
that there must be an exception in the 
case of a bona fide purchaser without 
notice of the appointment of a receiver. 
The only notice charged in this case 
was the judgment obtained and _ peti- 
tion and order for discovery served. 
We have been inquired of concern- 
ing a decision in Illinois to the effect 
that a Tramp act, passed by its Legis- 
lature, quite similar to ours, was un- 
constitutional. Such a 
given, but we have not seen the full 
text. The ground of it is that as it 
deprives the accused of a jury trial, it 
is, therefore, in violation of a provi- 
sion of the constitution of the State, 
providing that @° person shall be held 
to answer for a criminal offense pun- 


decision was 


ishable with imprisonment except on 
indictment and a trial by jury, and al- 
so of a provision declaring that the 
right of trial by jury. as heretofore 
Per- 
hapsour Tramp act might be equally un 
constitutional, but asno tramps test it, 
the subject has received no attention 
from our courts. 
that of People v. Brown, and there 
are references to Bullock vy. Gamble, 
45 Ill. 21; 1 Kent’s Com. [Comst. Ed.] 
598, note a; Fire Dept. of N. Y. v. 
Harrison, 2,Hilt. 455 ; Wynehammer v. 
People, 13 N. Y. 426. See, also, Peo- 
ple v. Turner, 55 Tl. 280; 8 Am. Rep. 
615; Duffy v. People, 6 Hill, 75; St. 
Paul & Sioux City R. R. Co. v. Gard- 


enjoyed, shall remain inviolate. 


The Illinois ease is 


ta- 











cey, 19 id. 140; Copp v. Henneker, 20 
id. 194; Portland v. Bangor, 65 Me. 
120; 20 Am. Rep. 681; Prescott v. 
State, 19 Ohio St. 184; 2 Am. Rep. 
388. 

New Barbadoes 
rest (paige 54, post,) is an important 
‘ase asinvolving the proper fees al- 
lowed to township collectors under the 
Tax Laws of this State. - The suit had 
more or less of a political aspect in 
Bergen County, in the eyes of the de- 


Township v. Dema- 


fendant’s friends, but it seems that 
Justice Dixon, in sifting the question, 


| had no great difficulty in discovering 


where the wrong was. The attorneys 
for the parties were accidentally omit- 
ted in printing the opinion. They were, 
Messrs. S. R. Demarest, Jr., and C. H. 
Voorhis. for plaintiffs, and Messrs. 
Campbell & De Baum for defendant. 
While lengthy and, perhaps from the 
nature of the case, prolix in language, 
it is thorough, like all of the learned 
Judge’s opinions. 

The 
American Luw Register for January 


A wrirer of annotations in 
comments unfavorably upon the judg- 
ment of the Supreme Court of this 
State in //ires v. Hurff, found in 10 
Vroom 4. He takes up the chief cases 
upon the question of the passing of 
title to chattels without delivery, which 
was the point in that cause, and seems 
to find in them much to throw doubt 
upon the correctness of the opinion of 
Justice Scuppir. The line of distine- 
tion between those cases where the in- 
tention is made the test of proper- 
ty, and where absolute severance is re- 
quired, is stated quite clearly however 
in Chapman y. Shepard, 39 Conn. 413. 
And see Morrison v. Dingley, 63 Me. 
553; Boswell v. Green, 1 Dutch. 390 ; 
Thompson v. Conover, 8 Vroom 466. 





38 THE NEW JERSEY LAW JOURNAL. 


CONTRIBUTED ARTICLES. 


MORE VICE-CHANCELLORS. 





BY A MEMBER OF THE BAR FROM JERSEY CITY. 





In the year 1871 the Legislature, for 
the relief of the Court of Chancery, 
created the office of Vice-Chancellor. 
It was a timely aid for an over-crowd- 
ed court, and resulted in great good 
to the people of the State. 

Under our Constitution and laws the 
duties of the Vice-Chancellor are sim- | 
ply those of a Master in Chancery ; his 
only functions can be to hear and ad- 
vise what decree the Chancellor should 
make in any particular case ; and in or- 
der to raise the officer performing the 
duties of Vice-Chancellor above that «* 
the ordinary Master, the title of Vice- 
Chancellor was created. This was a 
wise provision, as gentlemen of dis- 
tinction would hardly have accepted 
the position, with no other title than 
that of a big Master. 

The design of the act was to allow 
the Vice-Chancellor to hear chuses 
only, and conduct the trial of causes as 
at the Cireuit Courts. This feature of | 
the bill promised good results, but soon 
failed practically, as the list at Tren- | 
ton became so large and laborious, | 
that it was absolutely necessary that a | 
greater part of the causes on the list | 

| 








ready for argument should be referred 
to the Vice-Chancellor for hearing and 
decision. This was done by an almost | 
unanimous wish of the Bar; and so far | 
took up the time of the Vice-Chancel.- | 
lor, that the real trials contemplated | 
by the act appointing him fell into | 
disuse. The Vice-Chancellor’s time, 
in fact, was so much taken up that sea- 


sonable days could not be assigned for 
the hearing of causes. 

I will illustrate : An application is 
made to the Vice-Chancellor for a real 
hearing, asking him to assign an early 
day. Vice-Chancellor answers, “ Every 
day of my time is engaged for two or 
three months ahead.” You ask con- 
sent to be assigned the 12th day of 
April for a half day. The Vice-Chancel- 
lor refers to his calander and answers, 
“T have two matters set down for that 
day; youcan take your chances. If 
they should go off, I will hear you.” 
Counsel, disappointed, goes before the 
Master and prepares his cause for hear- 
ing in the old way. 

The day has arrived when more 
Vice Chancellors are to be appointed. 


| How shall it be done ? The experiment 


having been tried and proved success- 
ful, we have no longer to group our 
way inthe dark, but as an enlightened 
State it is our duty now to make our 


| legislation permanent and wise, and 


to last until we Ifave a change of our 
present Constitution. - 

It is proposed to repeal our statutes 
creating the present Vice-Chancellor’s 
Court, and enact a new one suited to 
the present wants and requirements of 
the State. 

The present Vice-Chancellor is ap- 
pointed by the Chancellor, and holds 


| his office for seven years, and by the 


course of practice the Chancellor does 


. 
_ not review his work; but as a general 


rule signs such decrees as the Vice- 
Chancellor advises. The Vice-Chan- 
cellor would, I take it, have the right 


' to review all the causes decided by the 


' 
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Vice-Chancellor. That officercan only 
advise what decree the Chancellor 
should make, and the Chancellor has a 
right to say whether he will act upon 
the advice or not ; but the work of the 
Court is so great that the Chancellor 
of necessity must adopt this course, as 
he has no time to rehear and examine 
the work of the Vice-Chancellor. 

Itis now proposed to change the 
mode of appointment, and have the 
Vice-Chancellors appointed by the 
Governor and confirmed by the Senate, 
raising them to the dignity of all the 
other judicial officers of the State ; and 
making them four in number, dividing 
the State into four equity circuits, and 
appointing a Vice-Chancellor for each 
circuit. It-is proposed. practically to 
refer to these Vice-Chancellors all the 
equity causes of the State, allowing the 
Chancellor alone to retain as many of 
the important causes as be can conye- 
niently hear ; and upon the hearing and 
decision of a cause by a Vice-Chaacel- 
lor, either party shall have a right to 
except, and the cause will then go to 
the Chancellor for rehearing on the ex- 
ceptions. It is thought that if the la- 
bor of hearing and deciding causes is 
generally transferred from the Chan- 
cellor to the Vice-Chancellors, that the 
Chancellor will have the time to re- 
view all the disputed questions re- 
maining in causes, after the same have 
been heard and examined by the Vice- 
Chancellor; and in this way suitors 
would have the benefit of two judicial 
‘minds, and the causes generally would 
be satisfactorily settled in the Court 
of Chancery, and obviate the necessity 
ofan appeal. This plan would greatly 
aid and facilitate the suitors of the re- 
spective counties, as it is provided that 
all injunction matters may in the first 
instance be heard at home. It would 
greatly relieve the Chancellor, and he 
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would have time to review all the work 
of his Court before the same would go 
to the Court of Appeals, and it would 
be one of the means of relieving the 
Court of Appeals, as the number of 
appeals from the Court of Chancery 
would in all human probability be great- 
ly lessened. 

What are the objections? It legis- 
lates the present Vice-Chancellor out 
of office : but four new ones are to be 
appointed, and if he should be re-ap- 
pointed his term would be lengthened, 
and he would be so much the gainer. 
It has been thought wise to appoint 
five new ones, and divide them between 
the two political parties; giving each 
party two of the Vice-Chancellors. 

Two new ones are now certainly 
necessary, and the fourth if not abso- 
lutely required now, will be required 
in the very near future, and while we 
have the work in hand we had better 
do it well now. The business in the 
Court of Chancery is of constant 
growth ; the fashion of the people to 
aggregate their capital and form cor- 
porations, and the growth of corpora- 
tions in every partof the State, and 
their business being mainly controlable 
in the Court of Chancery, has given to 
this Court a vast amount of business 
during the last four years. 

My observation is that fully one-half 
of the litigated business of the State 
at the present time isin the Court of 
Chancery, and mainly performed by 
The Supreme Caurt is now 
composed of nine judges; not too many; 
and in addition to their civil business 
they have to perform a large amount 
of the crimina] work of the State. A 
Chancellor and four Vice-Chancellors 
for the performance of the equity work 
of the State, would be about equal to 
the force of the Supreme Court as now 
constituted. 


two men. 
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THE STATE BAR ASSOCIATION. 





BY ONE OF THE MEMBERS. 


It may be safely accepted as a rule 
that, as the Bar of a state increases in 
numbers, its general tone lowers. The 
reason for this is obvious. So long as 
the members are few in number, they 
all come regularly under the eye of the 
courts, and any wrong doing must 
meet with prompt punishment. But 
when they become more numerous, the 
great majority remain unknown to the 
court whose power it is to punish, and 
offenders escape by reason of their 
very obscurity. This state of things 
to a certain extent exists in the Bar of 
New Jersey at the present time, and 
the evil is a growing one. To remedy 
it there ought to be somewhere a pow- 
er to call these offenders to account, 
and, upon a proper case being made, 
to bring it to the attention of the 
courts. Private members of the pro- 
fession fail to du this, and the cause 
is, “What is everybody's business is 
nobody's business.” 

The need of a remedy for this evil 
has impelled members of the Bar from 
time to time to propose the founda- 
tion of a State Bar Association, whose 
special aim should be the maintenance 
of a high standard of professional hon- 
or by exercising « supervision over the 
Bar generally, and by calling the at- 
tention of the courts to offences against 
good morals or professional obliga- 
tions. But no definite action was ta- 
ken until about a year ago when Mr. 
Malcolm W. Niven, of the Hudson 
County Bar, residing at Hoboken, took 
the initial step to such an association. 
He addressed letters to Attorney Gen- 
eral Vanatta, the Hon. Cortland Par- 
ker and others, requesting an expres- 
sion of their views. These gentlemen 
responded, assuring Mr. Niven of 





their hearty co-operation in the good 
work. Mr. Niven thereupon prepared 
a circular setting forth the objects to 
be attained, and calling a meeting of 
the New Jersey Bar for the February 
Term of the Supreme Court. He also 
drafted a bill and submitted the same 
to the Legislature, providing for the in- 
incorporation of Bar Association. The 
bill speedily became a law. A numer- 
ously attended meeting proved that 
the Bar were alive to the importance of 
the undertaking. Judge Elmer was 
chosen Chairman and Mr. Niven Sec- 
retary. A Committee on Organization 
was appointed, and the meeting ad- 
journed to the succeeding Term of 
the Court of Errors and Appeals, at 
which time the Committee on Organ- 
ization submitted a list of names of 
prominent members of the Bar, about 
sixty in number, with the recommen- 
dation that the gentlemen named 
should form an Association, and, upon 
effecting an organization, that they 
should admit such other members of 
the Bar in good standing, as should 
desire to become members of the Asso- 
ciation. The Chairman, Hon. Cort- 
land Parker, and the Secretary, Mr. 
Niven, were directed to call together 
these. charter members for the purpose 
of permanent organization. During 
the succeeding summer a certificate of 
incorporation was prepared, signed by 
a majority of charter members, and 
duly filed in the office of the Secretary 
of State. A-meeting of the charter 
members was called for the November 
Term, but various causes prevented a 
full attendance, and the meeting ad- 
journed to the coming February Term 
of the Supreme Court. A notice is 
now about to be sent to each charter 
member, the chairman, Mr. Parker, 
having so directed. 

It is earnestly to be hoped that 
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every member will attend. The char- 
ter members have been honored by the 


Bar of the State with an important 


trust. They have been selected, be- 
cause of a peculiar fitness for the task 
to become the founders of an organiza- 
tion whose aims are lofty, and, if at- 
tained, the desired end will be the pre- 
servation of a high standard of pro- 
fessional and private morality, and the 
New Jersey Bar will rank first in the 
Union for probity and ability. If 
these charter members fail to meet 
the duty laid upon them, they will for- 
feit the respect and confidence of the 
Bar which chose them. Many of the 
foremost lawyers of the state are wait- 
ing an opportunity to join the associa- 
tion, and can not, do so until a -perma- 
nent organization has been effected and 
proper committeesappointed. Hither- 
to the labor incident to such an or- 
ganization has been mostly done by 
Mr. Niven, and the necessary expense 
has been for.the most part met by 
him. But, as he declares, he cannot 
be the association, and therefore we 
urge vigorous action on the part of 
the charter members. They will meet 
with a hearty support throughout the 
state. Neighboring states have flourish- 
ing associations. Does New Jersey 
wish to be left behind in the march of 
professional improvement ? 


A QUESTION OF TAXES. 





* B.M.,” a Bethlehem correspondent 
of the Hunterdon Independent, asks the 
question: “Ifa husband dies leaving 
a mortgage on his real estate, the in- 
terest thereof to be for the benefit of 
his widow during the term of her nat- 
ural life, and then the principal to be 
divided among his heirs, who is to pay 
the tax on the mortgage?” In an- 
swer “Whitestone” contributed a paper 
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to the Independent on the subject con- 
taining a review of three cases; but 
says he does not know that he can give 
a direct answer to the question. 

The cases mentioned by Whitestone 
are Hanson v. Hill, 7 Vroom, 50; How- 
ell v. Cornell, 2 Vroom, 374 and Wyck- 
off v. Jones, 10 Vroom, 650. The caseg 
of Howell v. Cornell does not relate to 
the question propounded. In that case 
the question was whether a certain bond 
was taxable, not who was taxable for 
it. An annuity bond had been execu- 
ted by Theodore Z. Howell to Mary 
Howell the prosecutrix, in the penal 
sum of $3000 conditioned for the pay- 
ment to her or ber assigns of the clear 
yearly sum of $166.66. The bond was 
assessed against the prosecutrix at 
$2770, that being a certain sum which 
at the legal rates of interest would 
produce the annuity. 

The Court held that the bond was 
not such property as the tax law con- 
templates (Nixon's Dig. p. 951, sec. 86) 
that no taxable vaiue could be fixed 
upon it, and that the prosecutrix could 
only be assessed for the amount of an- 
nuity dve on the legal day of assess- 
ment. ye 

In Hill v. Hanson, 7 Vroom 50, cer- 
tain lands had been sold by order of 
the Court of Chancery in which Mrs. 
Hill the prosecutrix had an estate in 
dower, and a portion of the proceeds 
































had been invested on bonds and mort- 
gages for the use of the prosecutrix in 
lieu of her estate as tenant in dower. 
The condition in the bonds and mort 
gages was. that the interest accruing 
on the principal sums should le paid 
to the prosecutrix on the first. day of 
April in each and every year, and that 
the principal should be paid to certain 
persons named immediately after her 
death. In 1871 the prosecutrix was 
assessed in the township of Raritan, 
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| Hunterdon county, on the full amount | at her death, to the executors, to be by 
a of these bonds and mortgages. The | them distributed according to the di- 
h legality of the assessment against her | rections of the will, the executors are 
aa being the question in the case, the |:taxable for such bond and mortgage, 
us Court decided, the “the prosecutrix | at the present value of the principal, 

could be legally taxed for the interest computed according to the rules of the | 

| } which had accrued up to the time of Court of Chancery.” 

| assessment, and no more.” “Under these decisions (Whitestone 
} ® It should be noticed that this case says) it seems difficult to decide who 
: only decides that the prosécutrix was is the proper person to pay the tax un- 
it not liable to be taxed for the principal. less the executors pay it out of their 
The question, who should have been own pockets.” It is certain that the 
iy assessed for the principal was not executors cannot be forced to pay the 
raised or decided. tax out of their own pockets ultimately. 
In Wyckoff v. Jones, 10 Vroom, 650, It should be paid out of other funds 
the question of R. M. is equally an- of the estate, if any exist. If the mort- 
; swered. In that case the Court held, gage comprises thewhole estate,and no 
} that “where, in pursuance of a will provision has been made for the pay- 
money is invested by executorson bond mentof taxes on it, the necessary money 
} and mortgage, conditioned for the pay- can be collected by the executor from 
ment of the interest annually to the the beneficiaries under the bond by 
thy widow of the deceased during her life, suit or otherwise. See 10 Vroom, 
{ ; and for the payment of the principal p. 652. B. 
i ie 

U.S. DISTRICE COURT FOR NEW JERSEY. 

i Hox. JOHN T. NIXON, JupaGe. 

{ MARITIME LIEN. home port, the vessel had received 
i e the stores, ete.; and hence there was 
' The Hudson Coal Co., Libellants v. | no general maritime lien for the claim 


and the libel did not allege any lien 


| under the local laws of New Jersey. 


Amendment of libel permitted, on nominal | 


conditions, so that libellants shall haye gen- 

eral maritime lien. 

The proceedings against the steamer 
were for stores and supplies furnished 
to her at Hoboken, and the libel filed 
assumed that her home was the port 
of New York. After the condemna- 
tion, (no one appearing on the return of 
the monition,) it came out upon 
an examination, that the owner was a 


| 


Leave was given to the libellants to 
apply to the court for an amendment 
of the libel, on notice to all parties in 
interest. The steamer having been 
sold, and other claimants having come 
in to participate in the proceeds of 
sale, objections were urged that there 
was not sufficient fund to pay all the 
liens. and that its allowance would in 


fact give the libellants a preference 
over the others, and that the equities 


resident of Hoboken. and there, at her | 


of all parties being equal, the libel- 
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position. 
Mr. M. W. Niven for the Hudson 
Coal’ Co.; Messrs. Muirheid & Me 


Gee for other libellants. | 


Nixon, J.: There is certainly force 
in the objection ; and especially in view | 


of the fact that it appears from sundry | 
payments made by the owner to the | 
libellants and from the evidence that | 
the libellants knew the residence of 
the owner when the libel was filed; | 
and was presumed to know that they 
had no general maritime lien for their | 


demand. Under the 24th admiralty | 
rule the court has ample power to im- | 
pose terms when amendments, in mat- 
ters of substance, are asked for, and I | 
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lants ought not to be put in a superior | think it proper to impose terms in this 
case. The “libellants are allowed to 
amend the libel by inserting an allega- - 


tion that they have a lien upon the 
vessel for the stores and supplies by 


| virtue of the local laws’ of the State 


of New Jersey, and that the libel be 


| filed to enforce the same; but upon 


the conditions, nevertheless, that they 


shall receive nothing out of the fund, 


under their amended libel, until the 
other lien creditors, where claims have 
been allowed, have been paid. JT have 


_ imposed these terms to avoid a prece- 
dent, although they are nominal. in 
_ this case as there are sufficient funds in 
the registry, I believe, to pay all the 


claims, including the libellants in full. 


CHANCERY COURT OF NEW JERSEY. 


Hox. THEODORE RUNYON, CHANCELLOR. 


Hon... A. V. VAN FLEET, Vick-CHANCELLOR. 


INSOLVENCY OF CORPORATION. | 
ates 





Streit v. The Citizens’ Fire Ins. Co., 
et. als. 


{Feb. Term, 1878.| 


The mere impairment of the capital stock of 
a corporation of this state, even though to 
the extent of more than one-fourth, is not 
evidence of the condition of insolvency. 

Nor is this fact sufficient, of itself to make it 
obligatory upon the Chancellor to appoint a 
receiver, or even to issue: an injunction. 

The fact that a large majority of the stock- 
holders of a Company are in favor of any 
particular plan of mangement, will not 
prevent the court from protecting the inter- 
ests of the rest. 


On bill for relief. The bill alleges 
that the defendant corporation is in. 
solvent; that its directors have rein- 
sured all its outstanding risks in an- | 
other Newark company, and have ceas-— 





ed to do the business for which it was 


| incorporated ; that the directors and 


officers, although now engaged only in 
winding up the concern, have not dnd 
will not call the company together to 
communicate its conditior; that they 
occupy the same office as formerly at a 
very heavy rent, of $2,000 a year; 
that they pay the same salaries, are 


‘wasteful of the assets, have assigned - 


certain mortgages to a director at a 
loss of $2,000, and intend, without 
consulting the stockholders, to repay 
$60,000 to certain stockholders, who 
contributed that money in 1877 to 
make up deficiencies in the reserve ; 
that they have transferred to the 
company’s attorneys in trust all the 
Co's securities, which the trustees 
have transferred in part to the 
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People’s Insurance Co. of Newark 
for premiums for reinsurance, and have 
given no security for their trust, etc., 
ete. The bill prays for an injunction 
and a receiver. On bill and affidavits, 
and answer and affidavits, and order 
to show cause, and depositions there- 
under. 

Mr.” 7. N. Me Carter for complain- 
ants; Messrs. Joseph Coult, EF. M. 
Pennihgton and H. C. Pitney for de 
fendants. 


Tue Cuancettor: The 70th section 
of the act “concerning corporations ” 
provides that application may be made 
to this court against any incorporated 
company which shall have become. in. 
solvent, or shall suspend its ordinary 
business for want of funds to carry it 
on; and also provides for the action 
of this court in the premises in re- 
straint of the company and its officers 
or agents on its being made to appear 
‘to the Chancellor that the company 
has becowe insolvent, and is not about 
to resume its business in a short time, 
with safety to the public and advan- 
tage to the stockholders. The 72nd 
section proyides for the appointment 
of a receiver or trustees to wind up 
the-company, if the circumstances of 
the case and the ends of justice re- 
guire it. The complainant's counsel 
insists that the provisions of the 48th 
section of the act * To provide for the 
regulation and incorporation of insur- 
ence companies,’ Rev. 505, furnish a 
criterion as to what shall be regarded 
as insolvency in the case of insurance 
companies, different from and in addi- 
tion to those which existed previously 
to the passage of this act: that when- 
ever it shall uppear that a company is 
in a condition which under that section 
would make it the duty of the Secretary 


of State to require it to make up a de- 
ficiency in its capital stoek, it should 





be held to be insolvent under the 70th 
section of tho act “ Concerning corpo- 
rations.” The provision of the insurance 


act just referred to is that whenever it 


shall appear as the result of the exam- 
ination of the Secretary of State or his 
representatives that the assets of any 
Fire Insurance Company, organized 
under the laws of this state, after 
charging it with an amount requisite 
for the re-insurance of all its outstand- 
ing risks, and with its other proper lia- 
bilities, excepting capital stock paid in, 
amount to less than three fourths of 
said capital, if it be a Joint Stock Capi 
tal Co., or, in the case of Mutual Compa- 
nies, if the assets, less unsettled claims, 
and other actual liabilities, amount to 
less than three-fourths of the sum _ re- 
quisite for re-insurance, the Secretary 
of State shall call upon the company 
to make up such deficiency within such 
reasonable time as the Secretary shall 
fix, and in case of failure to comply 
with such requisition, he shall commu- 
nicate the fact to the Attorney General 
whose duty it shall be to apply to the 
Chancellor for an order to show cauge 
why an injunction should not issue, 
restraining the company from further 
business, ete., Rev. 515. 

It is obvious that the construction 
contended for on the part of the com- 
plainants cannot be adopted. The 
mere impairment of the capital of the 
company, even though it be to the ex- 


.tent of more than one-fourth, is by no 


means evidence of the condition of in- 
solvency. The Secretary of State, un 
der the provision just quoted, is to 
call upon a capital stock company to 
make up a deficiency under circum- 
stances which are in go wise indicative 
of insolvency; for though its: assets 
he sufficient to pay its debts and liabili- 
ties, if, after charging it with a sum 
sufficient to pay the re-insurance of all 
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its risks, and its other proper liabilities 
(that is, after providing for all the lia- 
bilities to its policyholders and credi- 
tors) its capital stock shall appear to 
be impaired to the extent,of more than 
25 per cent., he may then require it to 
made up the deficiency. * * * 

The Citizen's Fire Insurance Co. 
cannot be said to be insolvent. In. 
deed, it is not insisted that it is so, ac- 
cotding to the common understanding 
of the term. It has provided for all 
its risks, and is able to pay all its other 
liabilities out of the cash in its treas- 
ury, and other assets which can be 
made immediately available without 
sacrifice ; and it will, after such pay- 
ment, have a large surplus of assets 
distributable among its stockholders. 
But it suspended its ordinary business 
for want of funds’ It has ceased to 
do business as an Insurance Co., and 
its directors are engaged merely in 
collecting its assets and paying its 
debts. This fact; however, is not of 
itself enough to entitle the complain. 
ants to an order of the court appoint- 
ing a Receiver, or even to an injunction. 
The Chancellor, before granting an in- 
junction is, by the terms of the act 
concerning corporations, to be satisfied 
not only that the company is not about 
to resume its business in a short’ time 
with safety to the public and advan- 
tage to the stockholders, but that it 
has become insolvent; and even in 
such case it is not: obligatory on” him 
to appoint a Receiver. Rawnsley v. 
Trenton Insurance (o., 1 Stock. 347 ; 
but he may in his discretion do so if 
the circumstances of the case and the 
[The facts 
relating to the company’s condition are 
then set forth, as shown by the proofs ; 
the investigation into the affairs of the 
company by the Secretary of State, 
and his approval of the re-insurance 


ends of justice require. 





of risks to the People’s Insurance Co., 
ete. ; when the Chancellor proceeds :] 
It would have been more prudent 
for the directors to have called a meet- 
ing of the stockholders as soon as 
they determined that the Co. must 
cease to do business and probably be 
wound up. And they ought to have 
done so. [Sec. 34 quoted] * * * 
The holders of three-fourths of the 
Co. have by their petition to this court 
in this cause expressed their satisfac- 
tion with the management of the af- 
fairs of the Co. by the present directors 
and officers, and have asked that a re- 
eeiver may, not beappointed. The other 
stockholders, are, of course, entitled, 
as any holder of a single share alone 
would be, to the protection of this 
court if a proper case appears. The 
fact that a large wajority of the stock- 
holders of a Co. are in favor of any 
particular plan of management, or pro- 
posed transaction in the management, 
will not of itself avail to prevent this 
court from extending its protection to 
the rest, or any of them against such 
plan or transaction, if there appears to 
be sufficient reason for so doing; and this 
court will protect stockholders against 
unlawful acts of directors by restrain- 
ing them. The directors ought not to 
be permitted to proceed to what will 
be practically the dissolution of the 
corporation without fally recognizing 
the rights of all the stockholders. 
The fact that the-owners of more than 
three-fourths of the stock conenr in the 
propriety of their action hitherto, is 
no reason why they should not’ be re- 
quired to discharge their legal duty in 
calling » meeting of the stockholders 
before actually winding up the Co. The 
question whether the Co. is to be 
wound up or to be continued should be 
submjtted to the stockholders without 
unnecessary delay. f ad 
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The Court may, and I think it should, | the general benefit of the depositors. 
interpose so far as to protect the stock- | It is merely a large incorporated agen- 
holders against the disposition of the | cy for receiving and loaning money on 


assets further than may be necessary | account of those to whom the money | 


to pay the debts of the Co. and so! belongs. 32Conn. 173, supra. The 
preserve the status quo until the | interest received upon the investments 
stockholders shall have been called to- | is to be ratably divided among the de- 
gether to consider of the condition of | positors. It is so expressly provided 
the Co.; and- determine as toits future. by the charter of the petitioner. The 
Though the motion for the receiver is | depositors (in the absence of fraud on 
denied, the defendants will be restrain- | the part of the managers from which 
ed until further order from disposing | personal liability would arise) have no 
of the assets, except so far as may be | recourse whatever for repayment of 
necessary for the payment of the debts, | their principal or interest to anything 
until a mecting of stockholders shall | except the general investments of the 
have been held. The company will be | Institution. The Institution now be 
permitted to make collections of debts | fore me is incorporated for the sole 
due to it, and the defendants will be | purpose of receiving and investing de- 
required to protect and preserve the posits. The design of the Legisla‘ure 
Co.'s property in their possession or | in granting the charter is to promote 
under their control, and will be held | industry and frugality, and preserve 
responsible to this Court therefor ne- | and husband the fruits of honest toil. 
cordingly. It contemplated no benefit to the man- 
| agers, looked only to the security and 
advantage of the depositors. 
In Re Newark savings Institution. The trust thus created is a general 
(Feb. Term, 1878.] _or public trust. No depositor has, un- 
A Savings Institution is a mere trustee, pos- | der the charter or in equity, any right 
sessing a general, or public trust, and may | to any particular security in the hands 
be controlled by the Court of Chancery in | of the Institution for his deposit more 
‘the interest of all its depositors. . 
than any other depositor. All the as- 


On petition. Application for direc- | .ots after deducting necessary expen- 
tion in the management of the trusts | ses, is held as a common fund, for the 


of the Institution. | security of all the depositors. It fol- 


Messrs.A. (). Keasbey and CU. Parker | ows that no depositor has any reason 
for petition. | for complaint if he is not permitted to 

Tue Cuancettor: This Court has | receive his deposit in full if there be 
jurisdiction over all trusts, as well | even any uncertainty as to whether 
where the trust is held by a corpora- | there will be assets large enough to pay 
tion as where the trustee is an individ- | all the others in full. It follows also 
ual. A Savings Institution such as the | that the Institution ought not, under 
petitioner is a mere trustee. Coite v. | any such circumstances, to be permit 
Society for Savings,32 Conn. 173: Bun- | ted to exhaust such of its securities as 
nell v. Collinsville Saving Society, 38 | are immediately convertible into cash 
Conn. 203. It has no stock. It receives | without loss, in the payment in full of 
the money of depositors forinvestment | clamorous or alert depositors, and leave 
and invests it on securities taken for | for those who are less vigilant, or who 








TRUSTS OF CORPORATION. 
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the secarities which are less available, — 
and on which such loss may be sustain- | 


ed as that the latter may fail to realize | 
_ 1. Corporate life cannot be acquired under the 


the fullamount due them. * * I 
have no doubt of the jurisdiction of the 


Court over the subject, and I have no 


hesitation whatever in exercising it. [A 
per centage is then ordered to be paid 


to all depositors, and the Institution | 


is restrained from paying more until 
further orders. An examination by 
competent persons is also ordered. ] 





ALIMONY. 


Vroom v. Marsh. 
{Feb. Term, 1878.] 
Pending a suit to annul a marriage contract, 
alimony ad énterim will be allowed. 


Bill for decree annulling marriage. 
On petition for temporary alimony and 
counsel fee. 

Mr. B. Williamson for defendant. 

Mr. 8. C. Mount for complainant. 


Tue Cuancettor: He [the complain- 
ant] of course admits a marriage de 
facto. He alleges that he was com- 
pelled by duress ‘to enter into the con- 
tract. The fact that he is before this 
Court denying the validity of the mar- 
riage and in this proceeding seeks to 
annul it, is not, of itself, enough to re- 
lieve him from the support of the de- 
fendant pendente lite ; for, as before 
stated, he admits that there was a de 
facto marriage which is still subsisting. 
North v. North, 1 Barb. Ch. R. 241. The 
defendant by her answer denies any 
participation in or knowledge of the al- 
leged duress, or of the existence of it; 
but declares that she understood at the 
time that the marriage was wholly vol- 
untary on the part of the complainant. 
There will be an allowance of $5 a week 
for ad interim alimony, with a counsel 
fee. 








47 
CORPORATION FRANCHISE. 


Jersey City Gas Co. v. Siedler, et al. 
[Filed Jan. 29, 1878.] 





general law authorizing the formation of 
gas companies, until one-half of the entire 
capital stock is subscribed in good faith,and 
20 per centum paid thereon in cash. 

2, A subscription in good faith must. be real, 
actual and honest as distinguished from ficti- 
tious, pretended and deceptive. 

3. An attempt to acquire corporate functions 
by a pretentious or evasive compliance with 
thelaw will be declared abortive on the 
ground of fraud. 

4. Making and selling gas is not a prerogative 
of government;it may be done by any person 
without legislative authority. P 

. The right of putting gas pipes in the streets 
of a city is a franghise which the State alone 
can grant. 

3. A grant of a franchise by its own force, 
without express words, is e€clusive against 
everybody but the State. 

. It is the peculiar province of a Court of 
Equity to protect corporations against inju- 
ry arising from usurpation of their privi- 
leges, and it will exercise its power in this 
respect whether the wrong consists simply 
in the usurpation of a franchise, or of both 
corporate existence and a franchise. 


~~ 


wt 


_— 
~ 


~] 


On order to show cause requiring 
the defendants to show cause why an 
injunction should not issue. Heard on 
bill, affidavits and answer. 

The complainants were incorporated 
March 1, 1849, and have, as was claim- 
ed, laid down pipes in Jersey City, and 
expended $500,000. They seek the 
protection of the Court against the in- 
vasion of their franchise. The defend- 
ants, 13 in number, claim to have 
acquired corporate existence under the 
general act, Rev. 460. This claim is 
denied by the complainants, who ad- 
mit them to have filed articles of in- 
corporation, but charge them fo be vi- 
cious and fraudulent because 20 per 
centum was not paid in cash by each 
subscriber. The latter point was pro: 
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ven by a subscriber who, undera prom- y. L. Gas Co., 2 El. and El. 651; Reg- 
ise that the Company would not use it, ina v. Charlesworth, 16 Q. B. 1012; 
gave his memorandum check for the Glasby v. Morris, 3 C. E. G. 72; Dil- 
amount. lon’s Mun. Cor. $546; State v. Cinn. 
Messrs. James Vredenburg and J. Gas Co., 18 Ohio 291; City of Boston 
W. Scudder for motion ; John Linn vy, Richardson, 13 Allen, 160; Rar. & 
contra. Del. Bay R. R. Co. v. D. & R. Canal 
Held, as stated in Co., 3 C. E. G. 546; Pa. R. R. Co. v. 
syllabus above, and ordered an injune- Nat. R., 8 C. E. G. 441 ; Atty Gen. th 
‘ tion ; citing State v. Trenton, 7 Vroom Stevens, Sax. 377 ; Same hs Utica Ins. 
79 ; Jersey City v.3.C.&B.R.R,S » Co., 2 Johns. Ch. 388; Same v. Bank 


C. E. G. 360; P.& P. H.R. R. Co. v.City | Of Niagara, Hopkins, 403; Same v. 
of Paterson, 9 C. E. G., 158: Regina Tudor Ice Co. 104 Mass. 239. 


Tue CHANCELLOR: 


CASES BEFORE THE 


INFERIOR COURTS. 


OFFICE—DEPRIVATION OF. ‘seat was declared vacant, and it was 
moitabis resolved that he was no longer entitled 


Union Crrcurr—Van Syckie, Justice. to be recognized asa member. Mr. 


Wetmore v. Burns, et als. Wetmore attended several meetings 

|Dec. Term, 1877.] after this resolution, and asked to be 

a ener ee a | heard, as a member, but the ma- 
Wetmore was elected one of the school | JoTity of the Board refused to recog- 
ard of | Bize him. Thereupon an action of 
trespass was commenced by his attor- 


commissioners of the Seventh W 
the City of Elizabeth, at a general elec- | 
tion held November 2d, 1875, and duly | 2&Y8; laying his damages at $5000 
qualified. In the latter part of the fall | against the members of the Board who 
of 1875, he gave up . housekeeping, | voted for the resolution declaring his 
leased his house in the Ward. and | S¢@t vacant, viz: William Burns and 
boarded with the tenant until Novem- | Others. The plaintiff in his declara- 
ber, 1875; then went to the Hot | tion alleged among other things, that 
Springs in Arkausas for his health, and  ~ the defendants being members of 
on his return again boarded with the said quasi corporation,” referring to 
tenant until May, 1876. Afterward the Board of Education of Eliza- 
he went to board with one Mrs. El- | beth, “well knowing the premises, 
well, who kept a boarding house in the but contriving, and fraudulently and 
same Ward, until the first week of Oc-  ™aliciously intending to. damage him 
tober,1876, when he left and took board the said plaintiff, did deprive him of 
with a member of the City Council res- his rights, privileges, etc.,as a member 
ident in the Sixth Ward. A majority of said corporation by declaring his 
of the Board of School Commissioners | 5€#t in Said Board vacant, ete.” 

took the view, that by his removal Messrs. J. R. & N. English for plain-. 
he lost his seat in the Board, and tiff; Messrs. Magie & Cross for de- 
by resolution at a regilar meeting his | fendants. 


-—- 64,°3 
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Van Sycxtz, J.: While the defend- 
ants do not exercise judicial functions, 
yet they are public officers who, in the 
discharge of their official duties, are 
required to exercise judgment in re- 
gard to the matter in controversy. 
After carefully examining the cases 
upon this subject, many of which are 
referred to below, I am satisfied that 
the rule applicable to this case is, that 
nothing more was “required of the de- 
fendants, than that they should act 
conscientiously, and that suits will not 
lie against them unless corruption is 
alleged. ‘ 

The rule that a judge shall be ex- 
empt fram civil suit for any act done 
by him, éven though he acts corruptly, 
provided the case is within his juris- 
diction, is deeply rooted in the com- 
mon law. But as will be seen by ref- 
erence to Hawkins, this doctrine was 
applied only to judges of courts of re- 
cord, originally, Upon its firm main- 
tenance undoubtedly rests the inde- 
pendence of the administration of jus- 
tice. If judges were made amenable 
to civil suit even upon allegation of 
corruption, they would be constantly 
employed in defending themselves 
agamst the attacks of disappointed 
suitors. 

Some of the cases extend the same 
immunity to every person who acts in 
a quasi judicial capacity, but I think 
that public policy requires no more 
than that this class of persons should 
be protected so long as they act in 
good conscience, and the weight of au- 
thority is so. 9C.L. & Fin. 280;1 
East. 555; 1 Smith's L. C. 360; 
Bright's Election Cases, 192; 1 Queen's 
Bench, 900 ; 6 B. & C. 625 ; 3 Dutcher, 
377; 1 W. Bl. 482; 2 Cush. 63; 1 E. 
& B. 207; 5 Johns. 291; 8 Con. 182 ; 
3 Deni. 120; 100 E. C. L. 542; 3 Har. 
138 ; 15 Wen. 277. 


7 





To constitute a good cause of action 
the declaration must aver that the de- 
fendants not only acted unlawfully, but 
also that they acted maliciously or cor- 
ruptly. Unlawfulness of their action 
must concur with malice or corruption 
to make it actionable. If lawful, no 
action will lie, however much malice 
may accompany it. 

The allegation is thatthe defendant 
was elected for two years from Nov. 
8th, 1875, and that the defendants on 
the 16th of April, 1877, contriving and 
fraudulently and maliciously intending 
to damnify the plaintiff 1efused to ad- 
mit him to his seat. The declaration. 
is insufficient for two reasons. 1. It 
does not aver or show affirmatively 
that the action of the defendants was 
unlawful. The act authorizing them 
to fill a vacancy is a public act of which 
the Court will take notice, and there 
is no averment to show that a vacancy 
did not exist by removal of plaintiff or 
otherwise, arid for all that appears the 
conduct of the defendants may have 
been lawful. 2. A malicious intent is 
alleged, but the act itself is not charg- 
ed to have been done maliciously. This 
is not in accordance with the forms in 
similar cases. 2 Chitty’s Pl. 242, etc. 

The objection that plaintiff sustained 
no injury which will support an action 
is not well taken. The privation of a 
right is presumed by law to be attend- 
ed with some damages. There must 
be judgment for the demurrant, with 
leave to the plaintiff to amend on pay- 
ment of costs. 


NEGLIGENCE. 


Union Crrcurr—Van Syckie. Jusrice. 


Collerd v. Mc Andrews. 
(Jan., 1878.] 
An action brought in the Supreme 
Court against Mc Andrews and the 
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Delaware, Lackawanna and Western 
Railroad Company for damage done 
to the house of Me Andrews by the 
explosion of a magazine containing be- 
tween 500 and 1000 pounds of" nitro- 
glycerine, gunpowder, &e. The Com- 
pany being a foreign corporation had 
their case transfered to the United 
States Court. Mc Andrews, the defend- 
ant, entered into an agreement with the 
' +D. L. & W. R. Co. for the construction 
of their tunnel threugh Bergen Hill 
within the limits of Jersey City. A 
vast amount of blasting material was 
used in the tunnel, which was stored 
by the permission of the Fire Com- 
missioners of the above city in a maga 
zine about 600 feet from the plaintiff's 
house, and also near other houses. In 
the early part of the spring of 1876 a 
strike took place among the workmen. 
On the trial there was some evidence 
that one Burns, a workman, on a ‘cer- 
tain day during the strike, had gone 
to the Mayor of the city, and had in- 
quired on whom the loss would fall “ if 
the magazine should blow up,” which 
it did that night, but the evidence was 
so slight that it was not sufficient to 
criminate him. The plaintiff set up 
in his declaration that the placing and 
maintaining the magazine, in the posi- 
tion it was in, was a nuisance and that 
the defencants were liable for any in- 
jury that he sustained. The defend 
ant, on his part, maintained that, as 
the magazine was placed in the posi- 
tion it occupied by the consent of the 
proper authorities, they were liable 
only for gross negligence, and that if 
the magazine exploded, vot through 
any fault of theirs, but by the criminal 
acts of some third party, in that case 
they were relieved from all liability, 
and an action could not be maintained 
against them. 




















Van Sycxxz, J.: Held, That the de- 
fendant could not be made responsible PI 
for the criminal acts of a wrong doer, 
but that it was incumbent on the de- 
fendant to prove such criminal acts by 











another; and that strong evidence m 
only could acquit the defendant of the he 
charge of gross negligence. sr 
Verdict for plaintiff—$2,000. fe 
$$ ei 
PROMISSORY NOTE—RECEIVER. | al 
Essex Crrcurr—Hon. D. A.Depve, : 
JUSTICE. i" 
or th 
A obtained judgment agaipst B, and pl 
thereupon obtained a petition and Ww 
order for discovery. B, at the,exam- ag 
ination testified that he had sold out in 
his business to C, and taken C's note SE 
for the purchase money and had, since n 
the judgment was obtained, and since in 
he was served with petition and order ve 
transferred the note to D, his attorney, _ al 
to whom he owed a small bill, about [ci 
one-fifth the amount of the note. A | e1 
applied fora Receiver. An order was J n 
granted appointing one. Drefusedto ff eI 
give up the note to the Receiver un- p 
less his claim was paid. C being a non- ey 
resident the Receiver attached the st 
goods of C purchased of B on the note by 
aforesaid, which was now due and un- Ww 
paid. D 
The case was tried before a jury. 01 
The plaintiff insisted that the Receiver be 
was entitled to be paid by C who owed 
B onthe note, and that the circum- 
stances of the transfer of the note from 
B to D, his attorney, were a proper 1 
subject of inquiry for the jury to pass 
upor. as to whether it was a bona fide 
transfer or not, and that even though 
it was transferred for value if it 0 
were under circumstances which t 
would lead a prudent man to make in- 8 






quiry, and he did not make such inqui- 









ry, he must suffer the loss though he 
paid a full consideration therefor. 
Mr. John A. Cobb, for plaintiff, 
Messrs. Guild & Lum, for def't. 


Deprve, J., charged the jury that they 
must be satisfied that D the attorney 
held the note for some value, however 


small, to warrant a verdict for the de- | 


fendant, and if they believed that D 
was merely acting as a servant for B, 
and held it merely as such without a 
claim to it or in it, they should find 
for the plaintiff. That if they found 
the latter proposition it was plain the 
plaintiff had mistaken his remedy, 
which should have been in trovér 
against D the attorney, for the note, as 
in the present form of action a very 
serious difficulty would result : 7. e., D 
not being a party to the suit an inquiry 
into the transfer of the note to him to 
void it in his hands, deprived him of 
an opportunity to be heard in the 
cause, and would also subject the pres- 
ent defendant toa suit on the same 
note by D, the holder. Thus C the pres- 
ent defendant was placed in a peculiar 
position,viz: he might have a judgment 
against him in this suit, and still be 
subjected to a suit on the same matter 
by D. Therefore, if the testimony 
would warrant the jury in finding that 
D held the note by reason of a claim 
or interest therein, the verdict should 
be for the defendant. 


. 


SALE IN BANKRUPTCY. 





Essex Creovrr —Depus, Justice. 

In re, E. N. Miller, Assignee in Bank- 
ruptcy of A. L. Erb, Bankrupt. 
[Dec. Term, 1877. | 

Suit was brought in this Cireuit by 
one of the creditors of the bankrupt 
to recover about $15,000 worth of per- 
sonal property alleged to have been 
fraudulently sold by the bankrupt un- 
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der a collusive judgment to a friend of 
the bankrupt. The action was brought 
in trover. During the trial the ques- 
tion came collaterally before the Court 
as to the effect of a sale of all the right, 
title and interest of a partner in the 
partnership business, such sale taking 
place at the Court House, in the usual 
way. 

Mr. John A. Cobb, for assignee ; 
Messrs. S. W. & J. Morrow, for de- 
fendants. 

Depvr, J.: [Although not called up- 
on to decide the point, j- strongly inti- 
mated that such sale was void ; that: it 
should have been made on the premi- 
ses where the business was carried on. 


MECHANICS’ LIEN. 


Essex Crrevir—Depvr, Justice. 
Gay, et al., v. Smith, et al. 
[December Term, 1877.] 


Thomas A. Gay, et a]., material men, 
brought suit under the 8thsection of the 
Mechanics Lien law against Harlan P. 
Smith, owner, and James R. Hervey, 
builder. The 8th section provides that 
a building may be made liable for re- 
pairs done thereon; provided the con- 
sent of the owner in writing to make 
such répairs be’ obtained. The plain- 
tiffs, after proving that the work done 
was for repairs, (which was an admit- 
ted fact in the cause,) produced a lease 
under seal signed by the owner and 
builder, wherein the owner gave per- 
mission to the lessee to make repairs 
in the following words: 

* And it is further agreed that said 
party of the second part shall at his 
own costs and expense make, and do 
all repairs of every description that 
may be necessary for the benefit and 
preservation of said premises during 
the éontinuance of this lease, and not 
call upon the party of the first,partfor 
any disbursements or outlay during 
the hereby granted term. And that all 
improvements made to the buildings 
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or premises by the party of the second 
part shall belong to the party of the first 
part, at the expiration of this lease.” 

The plaintiffs also produced another 
paper writing bearing date subsequent 
to the execution of the aforesaid lease, 
which paper writing read as follows: 

[A diagram of the buildings being 
thereon to which reference in the pa- 
per is made. | 

‘“* Permission is hereby given to said 
lessee to make alterations to buildings 
marked Nos. 2, 3, 4, 6,7 and 8, on 
above plan by cleaning out furnaces, 
ete., in said buildings, leveling floors 
of No. 2 and 3, taking partitions from 
No. 9, and adding another story to 
some if he desires to do so, all that at 
his costs and expense.” 

The plaintiffs rested their case, where- 
upon the defendant, the owner, (the 
only one who filed a plea,) moved to 
non-suit on the ground that the fourth 
section of the same act, which readsas 
follows : 

“ That ifany building be erected by 
a tenant or other person than the own- 
er of the land, then only the buildmg 
and the estate of such tenant or other 
person so erecting such building shall 
be subject to the lien created by this 
act, and the other provisions thereof, 
unless such building be erected by the 
consent of the owner of such lands in 
writing, which writing may be ac- 
knowledged or proved and recorded as 
deeds are, and when so acknowledged 
or proved and recorded, the record 
thereof and copies of the same duly 
certified shall be evidence in like man- 
ner, 
and the said eighth section, so far as 
consent in writing is concerned, should 
be taken together; that it was the in- 
tent of the act that such consent should 
be not only in writing, but acknowl- 
edged and filed in the Register’s office 
before a lien would lie; that the words 
‘may be acknowledged” in the fourth 
section meant shall or must be ac- 
knowledged. The plaintiffs contend- 





ed that the two sections were distinct, 
the fourth relating to a building only, 
the eighth relating to repairs only, and 
the modes of effecting a lien were just 
as distinct. 


Depvus, J.: Held—That, it being con- 
ceded the work was for repairs, and 
the paper writing by its own wording 
appearing to be a permission to make 
repairs notwithstanding the word al- 
teration was used therein, the Court 
would treat the paper as‘a permission 
to make repairs, and considered the 
two sections of the Act as being ma- 
terially different and to meet different 
cases; that thé court was strongly of 
the opinion that the words “May be 
recorded and acknowledged,” &c., did 
not mean must be or shall be, though 
it was unnecessary to decide that point 
in this case. But in a case before this 
Circuit some few years past, the Court 
had held that a mere assent to the work 
being done was not such a consent as 
contemplated by the act; that the 4th 
section of the act had received a con- 
struction on the point as to what was 
such consent in a case, where Whelply, 
C. J., delivered the opinion of the Su- 
preme Court, (the case of Associates 
of J. C. v. Davidson, 5 Dutch., 416); 
that this Court thought by analogy, 
the same construction might be put 
upon the consent offered on the part 
of plaintiffs in this case, and following 
that case, was of the opinion that the 
consent in this case was not sufficient. 
The question being one of importance 
and without precedent in this State 
the Court ordered the jury to find a 
verdict for the plaintiffs for amount 
claimed, subject to the advisory opin- 
ion of the Supreme Court on a case to 
be certified. 


Mr. A. 


M. Hassell for plaintiffs. 
Mr. G. W. Hubbell for defendant. 
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LANDLORD AND TENANT. 


First District Court or Jersey Crry— 
Ranpo.pH, JUDGE. 


Ear! v Steffens. 


The action was against the defend- 
ant as tenant for holding over and 
continuing in possession of the demised 
premises after the expiration of his 
term. The facts found by the Court 
were : : 

That the defendant applied to the 


plaintiff on a Sunday in April, 1877, 


to lease to defendant the premises in 
Jersey City, and they orally agreed 
that the plaintiff should lease the 
premises to the defendant from May 1, 
1877, for the rent of $10 a month, 
payable in advance; that the defendant 
should pay the rent. to plaintiff, and 
that the agreement should take effect 
when defendant paid themoney. That 
defendant May 1, 1877, paid the plain- 
tiff’s wife, at the residence of plaintiff, 
$10, received from her the key of the 
premises, and entered into possession 
of the premises, and occupied them 
from May 1, 1877. ‘hat-at the time of 
the applieation by the defendant to 
plaintiff in April, the latter stated that 
he might sell the premises, and in that 
case would require possession of them, 
but it was not part of the agreement 
between them that the term of the 
lease should be until the plaintiff 
should sell; that_such statement was 
made as a reascn. why  the—plaintiff 
- rented by the month, -It-was also” at 
that-time stated that~defendant—could 
leave when he Chose, which-statement 
was. an expression by the~ parties of 
the effect-ef the lease by the month. 
That on June 1, 1877, plaintiff refused 
to receive the rent for June offered to 





him by defendant, and told defendant 
he, plaintiff, might sell, and defendant . 
might have anew landlord. The plain- 
tiff told the defendant he, the plaintiff, 
did -not recognize him as a tenant. 
June 29, 1877, plaintiff received from 
defendant $10, the rent for June, and 
at the same time made demand and 
gave notice in writing to defendant to’ 
quit the premises, and deliver posses- 
sion of them to plaintiff on the Ist of 
August, 1877. Onthe first of August, 
1877, between the hours of 5 and 6 in 
the afternoon, the plaintiff, at the 
premises, orally demanded possession 
of them of defendant, and informed 
him, defendant, that he did not recog- 
nize him as tenant, and received. from 
defendant at the same time $6 on ac- 
count of the rent for July. Defend- 
ant refused to surrender possession, 
and continued, and still continues, to 
occupy the premises without consent 
of plaintift. That $4, balance of rent 
for July, were sent in August by de. 
fendant to the wife of plaintiff, with- 
out the knowledge of the plaintiff. 
Mr. Seymour for plaintiff; Mr. Lyon 


-for defendant. 


Ranvotpu, J.: Held, as matters of 
law, that the agreement made on Sun-- 
day was void. That such agreement 
was subsequently ratified and adopted 
by the parties, and went into effect 
May 1, 1877, when the $10 rent for. 
May were paid by defendant, and the 
keys of the premises were delivered to 
him, and he entered into possession 
of the premises. That from May lI, 
1877, the relation of landlord and ten- 
ant existed between the parties, and 
the tenancy was a tenancy by the 
month, orv—twhicli is~the same) frem 
monthte-month: That in case of ten- 
ancy by the month, oxfrem—month to 


month, one month’s notice in writing 
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to quit on a day which ends the period 
of a month's tenancy, is a sufficient no- 
tire to quit, and the term of the ten- 
ant expires on that day. That when 
demand is made, and such notice m 
writing is given, if the tenant continues 
in possession after the day which end- 
ed the period of a month’s tenancy, 
and on which he was required by such 
demand and notice to quit the premi- 
ses and deliver possession, he holds 
over and continues in possession of 
the demised premises after the expira- 
tion of his term within the meaning of 
the statute. That the Court has-juris- 
diction of this action. 

Judgment for plaintiff. 


COLLECTION OF TAXES. 


Bereen Crrcurr—Drxon, Justice. 


Township of New Barbadoes v. Dema- 
rest.* 
{(Jan., 1878.) 

A public officer upon whom the Legislature 
has imposed the public duty of accounting 
for and paying over the moneys of a town- 
ship corporation, is bound to perform such 
duties according to law, notwithstanding the 
Township Committee consents that he need 
not perform them. 

The Township Committee, in examining and 
passing upon a collector’s accounts, does 
not act judicially and finally ; but asuit may 
be subsequently maintained for any moneys 
the collector has received and retained 
without authority of law. 

-No public officer can be entitled to compensa- 
tion for his public services save by express 
enactment, 

Construction of the statutes upon Taxes, in re- 
spect tothe fees allowed township collectors, 


An action to recover moneys alleged 

*This opinion is printed nearly in full be- 
cause of its thoroughness ina field not simi- 
larly explored by our Judges before. Except 
for this and the fact that it will not get into 
the Reports, we should hesitate to give up so 
much space for a Circuit decision. See Ept- 
TOoR’s NoTEs, 





to be township moneys afd retained 
by the defendant, the township collec- 
tor, in excess of moneys he was enti- 
tled by law to retain. The contentions 
sufficiently appear im the opinion, for 
which we are indebted to the court 
stenographer’s verbatim report in the 
New Jersey Republican : 

Dixon, J.: Defendant insists in 
the first place, that the township (even 
if he did not retain moneys than he was 
entitled by law to keep), cannot recover 
those moneys, because he retained the 
moneys with the acquiescence of the 
Township Committee upon their ex- 
amination of his accounts, and that the 
Township Committee so acquiesced 
with full knowledge of all the facts, 
and there was no mistake and no fraud ; 
and he seeks to have applied against 
the corporation the rule that governs 
voluntary payments. I think that this 
rule cannot be applied, for the reason 
that the defendant was a public officer 
who had, in reference to the moneys 
that he received out of which he re- 
tained those in controversy, the public 
duty imposed upon him of accounting 
for all the moneys and paying over to 
the corporation all the law did not au. 
thorize him to keep. 

That public duty was imposed upon 
him, not by the Township Committee, 
but by the act of the Legislature, the 
same authority that imposed upon the 


' Township Committee its public duties, 


and the Township Committee, by no 
acquiescence of theirs, could release 
him from the public obligations in 
which he stood. As a public officer he 
is bound to perform his duties even 
though the Township Committee con- 
sents that he need not perform them ; 
and among these duties plainly was 
the duty of accounting for all public 
moneys that he received and paying 
over to the township corporation all 
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that he had no right in the law to retain. 

The defendant further insists that 
the action of the Township Committee 
in examining and passing upon his ac- 
counts was judicial action; that the 
Township Committee were judges ; and 
their action cannot be impeached col- 
laterally —that is, in such a suit as this, 
a legal proceeding not bringing up di- 
rectly for review before an appellate 
tribunal the action of the committee. 

I think that this contention also is 
not well founded. 

If the Township Committee were by 
law made judges, to determine what 
moneys the collector should pay over 
to the corporation, we would expect 
that the Legislature had made-provi- 
sion for giving some notice to the cor- 
poration to appear and defend its rights 
before the Township Committee. For 


it #8 a general principal of law, that the 


rights of no party shall be passed upon 
until that party has had an opportunity 
to be heard in reference to those rights. 
But there is no provision in the law for 
the representation of the corporation 
before the Township Committee, save 
such representation as the Township 
Committee itself may make. 
Doubtless that is the legal position 
of the Township Committee. But then 
comes in conflict with the idea that 
they are made judges this notion that 
if they are made judges, then a party 
is made judge in his own cause. For 
if the Township Committee is a repre- 
sentative of the corporation in the ad 
justment of accounts, whatever it may 
be, why they cannot be the judges, for 
even if it be in the: power of the Legis- 
latare to make a man judge in his own 
cause, no court will ever think that the 
Legislature intended so to do, unless 
they use language that is not capable 
of any other construction. The pow- 
ers devolved upon the Township Com- 





mittee, out of which it is sought to 
raise this power of judicial determina- 
tion, are that the Township Committee 
shall examine and inspect and make 
report upon vouchers of the township | 
officers, and superintend the expendi- 
ture of township moneys. But I do 
not think that by any necessary con- 
struction must there be drawn from 
that language the idea that the Town 
ship Committee is to be a judge any 
more than you would say that a book- 
keeper of a firm is & judge to pass 
upon the. accounts presented against 
the firm, simply because he is to ex- 
amine them for the purpose om deter- 
mining whether they are correct or not. 
Their position is just that. They are, 
as it were, auditors of the township ; 
but they are not judges as-between the 
corporate officers and the corporation. 
If they are judges having power to 
render ajudgment against the corpo- 
ration. they must likewise have power 
to render judgment against the town- 
ship officer ; and supposing in this case 
that they adjudged that all the vouch- 
ers which Mr. Demarest presented to 
them were insufficient, and had report- 
ed that he had on hand more money 
than in law he had, would the corpor- 
ation be able to bring suit against Mr. 
Demarest, and present in evidence that 
report, and upon the strength of that 
conclusively shut out all defenses that 
he might make, and say, “ You must 
account for just so much money,” or 
else drive Mr. Demarest to an action 
by certiorari to review that report? 

I do not think it could be contended 
against township officers that the 
Township Committee could in that 
way, with that effect, pass upon their 
vouchers, so as to give the corpora- 
tion the power to recover all that the” 
Township Committee might choose to 
say was due from the officers to the 
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- corporation. They arenot made judges 
between the two so that their action is 
final until reversed. I therefore think 
there is no legal obstacle in the way of 
the corporation’s recovering from Mr. 
Demarest anv moneys that he has re- 
ceived and retained without authority 
of law. 

The next question is, then: Wheth- 
er he has retained any moneys without 
authority of law? And this makes 
necessary an examination of the stat- 
utes, under whi¢h alone his rightful 
retention of those moneys can arise. 
For no public officer can be entitled to 
compensation for his public services 
save by express enactment; express 
legal authority must be shown for all 
fees that he seeks to hold as a_ public 
officer. I have examined the statutes 
of the State in reference to the fees of 
township collectors with some consid- 
erable care. I think I have seen all of 
those of a public nature, since before 
the beginning of the present century. 
And I will consider those statutes, and 
refer to them as they relate, first to 
the taxes which may be known as State, 
county and township taxes. 

Prior to the beginning of this century 
the fees of collectors were a percentage 
upon the amounts of money collected ; 
but, by an act passed June 10, .1799, 
found in Patterson's Revision, page 
404, the fees of township collectors 
were fixed at four cents for collecting 
the State tax from every person men- 
tioned in the duplicates, and paying 
the same to the County Collector. 
Prior to that, by an act of February 
13, 1798, and found in Patterson's Re 
vision, page 266, the collector for. col- 
lecting the county taxes was to be al- 
lowed like compensation as is prescrib- 
*ed by law, for the time being, for col. 
lecting taxes for the use of the State, 
except that if ordered to be raised at 





the same time as State taxes, he was to 
be entitled to only one-half of those 
fees. And by an act of February 21, 
1798, found in Patterson’s Revision, . 
page 276, for collecting township taxes 
he was to have like fees as those for 
collecting County taxes. By force of 
these three statutes, it will be seen 
that, after June, 1799, when a collector 
collected State and county and town- 
ship taxes together, he was entitled to 
eight cents for every person mentioned 
in the duplicates, four cents for State 
taxes, two cents for county taxes and 
two cents for township taxes, if they 
were all collected together. This con- 
tinued to be the position of the law 
till March 15, 1837, when an act found 
in Elmer’s Digest, page 560, was pass- 
ed which provided that ‘the collectors 
should be entitled to receive eight cents 
for each name on their respective -du- 
plicates in collecting the township, 
city or borough and county taxes, in- 
stead of the fees then allowed by law. 
It is evident, from the conjunctions 
used in this statute, that the Legisla- 
ture had in mind two classes of taxes 
—one was the township, city or bo- 
rough, and the other was county faxes 
—and that for collecting these two the 
collector was to be entitled to eight 
cents for each name. That is the same 
amount as he would have been entitled 
to before the passage of that act, in 
case the township and county taxes 
were ordered to be collected at a dif- 
ferent time from the State taxes. But 
this act has the effect of giving him 
the same fees for collecting township 
and ¢ounty taxes in conjunction with 
State taxes that he would have been 
entitled to before that act,’ in case he 
had collected them at different times. 
And this act makes his fees for collect- 
ing State, county and township taxes 
twelve cents for each name or each per- 
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son. The nextchange in the law we 
find in the revision of 1846. On April 
14, in that year, an act was passed, to 
be found in the Revised Statutes, page 
1006, section 16, which declared that 
the assessors and collectors of the 
several townships, cities, wards and 
boroughs of this State are to be enti- 
tled to receive eight cents, and no 
more, for each name on their respec- 
tive duplicates for assessing, levying 
and collecting the township, city, ward, 
borough and State taxes. If that act 
stood alone, I do not see how it could 
have any construction.other than that 
the eigat cents was to cover the ren- 
dering of service in collecting all these 
classes of taxes, for the conjunction 
used is the copulative conjunction 
“and.” He is*to have eight cents, and 
no more, for each name ‘for collecting 
the township, city, ward, borough, 
county and State tdxes. But it does 
not stand alone ; for, in the same Revi 
sion, and on the 16th of April, two 
days after the passage of this act of 
April 14, in the Revised Statutes of 
that year, page 182, section 14, the act 
of February 13, 1798, which gives the 
collector for ‘collecting county taxes 
the same compensation as is provided 
by the law at the time for collecting 
State taxes, except that, if they are or- 
dered to be collected at the same time 
he is to have one-half the usual fees, 
was re-enacted, and on April 14, same 
Revision, section 11, page 1019, the 
act of February 21, 1798, which gives 
the collector the like fees for collecting 
township taxes as for collecting county 
taxes, was also re-enacted; and the rule 
of law being that- statutes passed at 
the same time and upon the same sub- 
ject matter must always be construed 
together, I am unable to see how effect 
can be given to the act in reference to 
compensation for the township taxes, 





unless the general act providing that 
he is tu receive eight cents, and no 
more for each name for collecting 
township, city, ward, borough, county 
and State taxes, is to have a distribu- 
That is that the 
Legislature intended by it to give him 
eight cents for State taxes, eight cents 
for township taxes and eight cents for 
eounty taxes. I do not think that the 
Legislature deliberately meant that. I 
think it is the result of an oversight of 
the revisers. But I think this con- 
struction would follow by force of the 
rule that all the statutes must have ef- 
fect. This would result in giving a 
collector, when he collected city and 


tive construction. 


county and township taxes together, 
sixteen cents for each name—eight 
cents for State, four cents for county 
and four cents for township toxes. That 
1846, under the 
revision then made. And that contin- 
ued until the act of March 28, 1862, 
found in the statutes of that year, page 
344, section 22. This act provided that 
the assessors and collectors of town- 


was the condition in 


ships should be entitle’ to receive 
no 
name gn their respective dupleates for 
assessing, levying and collecting town- 
ship, city, ward, borough, county and 
State taxes, and the assessor or collee- 
tor should not be paid for one name 
more than once, although that name 
might occur more than once on the 
duplicate. 


twelve cents, and more. for each 


This is substantially the 
language of the act of 1846, except 
that twelve cents is substituted for 


eight, but we are no longer obliged to 


construe that act in conjunction with 
the old township and county acts of 
1846, because it was not passed at the 
same time; it ws passed afterward. 
And it was intended to change the law 
as it was made by the acts of 1846; so 
we are left to this act of 1862, its pro- 
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per and natural construction depend- 
ing upon its own phraseology. And I 
am unable to construe its language 
otherwise than to say that twelve cents 
and no more for each name on the re- 
spective duplicates, was given for col- 
lecting these classes of taxes conjunc- 
tively—township, city, ward, borough, 
county and State taxes—not twelve 
cents for each, but twelve cents for all 
of them. But this act of 1862 was it- 
self repealed by an act passed April 
11, 1866, found in Nixon, page 951, and 
that is the law now in force, fixing the 
collector's fees.. And‘that act even if 
the act of 1862 be said to be capable 
of a distributive construction, is not 
capable of such construction. That 
provides, in section 10, that the 
show, in separate 
persons as- 
acres 


duplicates shall 
columns, the names of 
sessed and the number of 


for which they are assessed, the value 


of the land, the value of their personal 
estate, the amount deducted for debts, 
the net value assessed to each person, 
the rate per dollar assessed, the sum 
assessed on each person for State, 
county, city, township, poor, school, 
road, pol], dog and other taxes. And 
it then provides, in section 30, that the 
assessors and collectors of townships 
shall be entitled to receive twelve cents, 
and no more, for each name on their 
respective duplicates, for assessing, 
levying and collecting all taxes by them 
assessed and collected, provided that 
no name, occurring more than once, 
shall be counted more than as one man. 
Twelve cents for collecting a// the 
taxes. Now, that word “all” cannot 
be distributive. That means just what 
it says—twelve cents for collecting all 
taxes—twelve cents for each name. 
And as the law then stood, it enibraced 
all of the taxes that the collector could 
collect—State, county, township, poor, 





school, poll, dog and other taxes. Ex- 
cept so far as that act has been modi- 
fied by subsequent legislation, there- 
fore, it must. limit the legal right of a 
collector to twelve cents for each name 
on his duplicate. 

‘Now we come to the consideration 
of the question as to whether there 
any change since that time as to any 
taxes. First as to the dog tax. By an 
act passed on June 20, 1787, found in 
Patterson’s Revision, page 80, the same 
fees are to be allowed a collector for 
collecting taxes on dogs as for collect- 
ing State taxes.. By a subsequent act, — 
passed June 9, 1820, found in Penning- 
ton’s Revision, page 754, the collector 
was to have for collecting dog taxes 
the same fees as for collecting State, 
county or township taxes. By an act 
passed March. 6, 1850, found in pam- - 
phlet laws, page 234, the assessor and 
collector were to be allowed two cents 
fur each dog assessed. And by an act 
passed March 23, 1871, which is sub- 
sequent to this actof 1866, and there- 
fore modifies it, found in pamphlet 
laws page 61, the assessor and collec- 
tor were to have twelve cents for ev- 
ery dog assessed. That, therefore, is 
operative in fixing the collector’s fees 
in this case, so long as that act re- 
mained the law, twelve cents for every 
dog assessed. It was passed March 3, 
1871, and remained in operation up to 
April 3, 1873, when an act was passed, 
found in pamphlet laws, page 120, 
which provided that the assessor and 
collector were to have five cents, and 
no more, for every dog assessed. That 
act of 1873 will, therefore, govern the 
collector's fees in this case. 

The next question is that of special 
taxes, upon which the collector. claims 
fees, and these are, first, the school 
taxes. The first general act which I 
find for the establishment of schools in 
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the State was an act to establish com- 
mon schools, passed February 25, 1824, 
found in pamphlet laws of that year, 
page 105. It provides for the distri- 
bution of State funds to the counties, 
and then by the counties to the town- 
ships, and authorizes the townships to 
raise taxes for school purposes. But 
it gives the township collector no fees 


specially. And for this plain reason’ 


that the township is to assess and col- 
lect the school tax just as other town- 
ship taxes, and the collector's duty as 
to that is embraced within his general 
duty to collect township taxes, and he 
yeceives his compensation for them 
with others. That act of 1829 was re- 
pealed by an act of February 16, 1831, 
found in pamphlet laws, page 145, 
which act, however, re-enacted most of 
its provisions in substance, but gave to 
the collector no additional compensa- 
tion. Then follows an act of March 1, 
1838, found in Elmer's Digest, page 
500. It does not change the aspect of 
affairs as to the township collector's 
fees at all. Under these acts the town- 
ship might be divided into school dis- 
tricts, but no power was given to them 
to vote and raise taxes aside from 
those which the township itself receiv- 
ed. The next act is that of March 14, 
1851, found in pamphlet laws, page 
267. This act authorizes the inhabi- 
tants of incorporated school districts 
to vote a tax for schools, but they are 
to be assessed and collected as town- 
ship taxes, and paid by the township 
collector to the township superintend- 
ent. And this gives the collector no fees 
for collecting them. He collects them 
as he does other township taxes. Then 
the act of March 21, 1867, which is 
found in Nixon, page 868, authorizes 


district school taxes and township tax- 


es for school also, to be levied and they 
are to be collected by the township col- 





lector as other township taxes, and it 
gives no fees for the collection of them. 
But it does provide that the township 
collector shall receive and hold all 
school moneys, whether of township or 
district, whether from State, township 
or district tax, or other source, and 
pay the same out only by an order‘of 
the district clerks, and pay the balance 
to his successor on the order of the 
township committee ; and, as compen- 
sation, he shall have three-fourths per 
cent. on all school funds received and 
paid out by him for such purposes du- 
ring the year, to be paid by the town- 
ship committee from the funds of the 
township. And it repeals all other 
general acts on the subject of public 
schools. Here, then, is the compensa- 
tion to the township collector, not for 
collecting taxes for school purposes, 
but for receiving, holding and paying 
out the moneys for such purposes— 
that is, school purposes—during the 
year. That act is in force still. And it 
is necessary to determine upon what 
amount this three-fourths of one per 
cent. shall be allowed to the collector. 

The plaintiff contends that it should 
be allowed only upon such monies as 
are both received and paid out. In oth- 
er words, that it should be allowed 
upon such as he pays out, for of course 
he does not pay out any which he does 
not receive. If the limitation is to be 
upon such monies as are both received 
and paid out, the limitation will be up- 
I think that 


on such as are paid out. 
is not a fair construction to be given - 


to the statute. The Legislature has 
said “ received and paid out.” If it in- 
tended that the amount upon which 
the percentage should be levied was 
only to be that paid out, it would have 
been very easy for it just to say that 
and no more. Put it has: used here the 
word “received,” and it is my duty to 
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give to that word alse some effect. I 
cannot strike out words from the stat. 
ute any more than I can interpolate 
them for the purpose of reaching any 
particular construction. It is to be 
noticed, however, that there must be 
funds received and paid out for school 
purposes. The question, then, is what 
funds does'he receive or pay out for 
school He collects in 
this case the district school tax. 
That, I think clearly, he receives for 
school purposes. It comes to his hands 
and is to be held by him for school pur- 
poses. 
township school tax. 


purposes ? 


The same thing is true of the 
That also, he re- 
ceives for school purposes. As soon as 
it comes into his hand it is money devo- 
ted for that purpose. But that is not so 
true of money he collects for the State. 
That he does not 
purposes. He receives that to pay in- 
to the State treasury. That is the pur- 


receive for school 


pose for which he collects that tax—to 
_ pay it over to the county collector, that 
it may go to the State treasurer. What 
the State shall do with it afterward is 
a matter for the State, and not for the 
collector. Then he receives money 
from the county collector. That mo- 
ney he receives for school purposes. 
Just as soon as it reaches his hands, it 
is devoted to school purposes. He holds 
it for that, and is to pay it out only 
for such purposes. Then the moneys 
that he pays on the order of the dis- 
trict clerks, he pays for school purpo- 
ses. I should be inclined to think also 
- that whatever he received from his pre- 
decessor in office and whatever he paid 
over to his successor in office were re- 
ceived and paid for school purposes, 
except that I do not think the legisla- 
ture intended fhat the two percentages 
should be levied upon the same funds. 
And from that consideration I will] hold 


that upon whatever balance he has re 
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ceived of his predecessor he shall not 
be allowed the three-fourth per cent., 
and upon whatever balance he pays 
over to his successor he shall not be 
allowed the three-fourths per cent: 
The result thenis that the three-fourths 
per cent. must be calculated upon the 
amount of district school tax that he 
collects, the amount of the township 
school tax that he collects, the amount 
that he receives from the county col- 
lector for school purposes, and the 
amount that he pays on order of the 
district clerks. That fund will repre- 
sent the sum on which three-fourth of 
one per cent. should be calculated. 
Since the act of 1875, which does not 
at all affect the case, the township col- 
lectors will be entitled to receive five 
cents on each name for collecting the 
district school tax. That act does not 
effect this case. It was passed after 
the present collector’s duties were per- 
formed. 

Then it is claimed that he is entitled 
also to special fees upon collecting 
bounty tax. I think heis not. That 
is covered by the law that fixes bis com- 
pensation for collecting county taxes. 
The bounty tax isa mere county tax 
which the county, when it receives it, 
devotes to the purpose of paying the 
bounty debt. No special fees are giv- 
en for that any more than collecting 
taxes appropriated to the maintenance 
of the jail and court house. They are 
county taxes collected for county pur- 
poses. 

Then it is claimed that he is entitled 
to special compensation for-.collecting 
the tax of the Hackensack Improve- 
ment Commission, and so he is. But 
the statute is express that le is to re- 
ceive such compensation from the com- 
inissioners of the Hackensack Improve 
ment Commission, eight cents for each 
name for collecting the tax of that 
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commission. That eight cents is given 
under the act which authorizes a tax to 
be collected for road purposes, passed 
April Ist, 1868. The act passed April 
2d, 1871, which authorizes the Hack- 
ensack Improvement Commission to 
raise money for fire purposes gives to 
the collector no additional fees. There 
fore eight cents for each name would 
be all that he would be entitled to for 
collecting both of those taxes. But he 
is to receive them not from the Town- 
ship Committee or the township, but. 
from, the Hackensack Improvement 
Commissioners. He has not power 
therefore to withhold the township 
moneys because of any claim he may 
make for compensation for collecting 
those taxes. " sd 

It is also said on behalf of the de- 
fendant that the township cannot re- 
cover the overcharge of school moneys 
because it is not entitled to school mo- 


neys; and the case of the Township of 
Morris against Carey, in 3 Dutcher, is 
cited in support of that doctrine. That 
case is entirely different from this one. 
The township is clearly entitled to 
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whatever of township money-has been 
retained over what are the legal fees of 
the township col!sctor. The act which 
gives him this ? per cent. declares that 
he is to retain it or receive it, not out 
of the school moneys, but out of the 
township moneys; and having retain- 
ed more of the township moneys there- 
fore than he is entitled to, he must ac- 
count for and pay it over under his 
public duty. 

It is aiso said that the township is 
not entitled to maintain this action, 
because they did not make a demand. 
I think the proof is that they did make 
sufficient demand, even if the begin- 
ning of tue suit itself was not a suffi- 
cient demand ; but I think that the be- 
ginning of the suit itself also is a suffi- 
cient demand for the money, and hence 
that contention of the defendant will 
likewise fail. 

The amount for these three years’ 
overcharge I make to be $1,405.04. In- 
terest on that sum will be allowed on- 
ly from the beginning of the suit. 
Counsel may ascertain it, and may en- 
ter judgment accordingly. 





o-— 


OUR MISCELLANY. 


IMPORTANT DECISIONS ELSEWHERE. 


Agency. Liability of Principal.  Rail- 
road Management. A brakeman who is remov- 
inga passenger in compliance with the regu- 
lations of the company, when he acts without 
any purpose of his own, is acting within the 
scope of his employment. Peck v. N, Y, ©. 
& H. R. R. R. Co., Ct. Appeals, N. Y. Oct. 
1877. A railroad company may reserve cars 
for ladies; anda man improperly in such a 
car may be removed by the use of the requi- 
site force. For the injury done, in such a case, 
by the use of excessive force, the company is 
liable, Ib. 

Cases Citep.—55 N.Y. 108; 46 Ih. 23; 
47 Ib. 274; 15 Ib. 467; 47 Ib. 125; 49 Ib. 255; 





L. R. 7 C. P. 415; 8 Ib, 148; 2N. Y¥. W. Dig. 
260, : 
Common Carrier. Delivery. There is 
a complete delivery to a connecting carrier 
where the goods are deposited within the con- 
trol of that carrier, Pratt v. Grand Trunk 
Railway Co. Oct. 22, 1877. U.S. Sup. Ct. 


Contracts. Acceptance. Withdraval. A 
written offer to sell, made to several persons, 
may be withdrawn before acceptance by all. 
Burton v. Shotwell, Sept. 8, 1877. Court of 
Appeals, Ky. Cancellation. Where the offer 


‘has been accepted at all, the erasure of his 


name by one, without the consent of the other 
parties to the contract, does not affect its va- 
lidity nor cancel his liability. Ib. 
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Conveyances. 70 Husband and Wife. 
A husband and wife, though not thus describ- 
ed in a deed executed to them, take under such 
deed as tenants by entireties. No interest in 
such an estate can be sold on execution for 
the debts of either husband or wife, but the 
conveyance creating it* may be set aside for 
fraud. Hulett v. Inlow, Nov. Term, 1877. 
Sup. Ot. Ind. 

Deed. 7 rust. Where lands are conveyed 
to secure a debt, though the deed is absolute 
in its terms it is a deed of trust. The interest 
of the grantor in such case was converted into 
a claim for money ; and on his death, he not 
having paid the debt, and elected to take the 
lands, the personal representative, not the 
heir, is the proper party to enforce the trust. 


Craig v. Jennings, Oct. 23, 1877. Sup. Ct. 
Ohio. 
Municipal Corporation. Damages by 


Street Improvement. Where acity, by the man- 
ner in which it grades a street, collects the 
water from a wide area and empties it charged 
with the street filth upon plaintiff's adjoining 
land, and into his cellar and well, it iw liable 
for the damage done plaintiff thereby. Inman 
v. Tripp, Sup. Ct. R. I., March, 1877. 

Cases Cirep.—St. Peter v. Denison, 58 N. 
Y. 416, 423; Wilson v. Mayor, etc., of New 
York, 1 Den. 595; Clark v. City of Wilming- 
ton, 5 Harr, (Del.) 243 ; Pumpelly v. Green 
Bay Co., 13 Wall, 166 ; Eaton v. Boston, C. & 
M. R. R. Co., 51 N. H, 504; Nevius v. City of 
Peoria, 41 Ill. 502 ; City of Aurora v. Gillett, 
56 Ill. 132 ; Same v. Reed, 57 Ib, 29; City of 
Jacksonville v. Lambert, 62 Ib. 519; Petti- 
grew v. Village of Evansville, 25 Wis. 223 ; 
- Ashely v. City of Port Huron, 15 Alb. L. J, 
81; Clark v. Peckham, 9 R. I, 455, 


Negligence. Of Innkeeper. An inn- 
keeper is not liable for goods of a boarder 


stolen from the inn, unless there be proof of | 


gross negligence. Distinction between a guest 
‘and a boarder stated. Jeffords v. Crump, 
Phila. Com. Pleas, Dec. 26, 1877. 
Promissory Note. Hndorsement. Pro- 
missory notes payable to order may be trans- 
ferred by indorsements, or. when indorsed in 
blank or made payable to bearer they are trans- 
ferable by mere delivery; and the possession of 
such an instrument indorsed in blank, or made 
payable to bearer, is prima facie evidence that 
the holder is the proper owner and lawful pos- 
sessor of thesame ; and nothing short of fraud, 
not even gross negligence, if unattended with 


‘ 

















mala fides, is sufficient to overcome the effect 
of that evidence or to invalidate the title of the 
holder, supported by that evidence. Brown, 
et al. v. Spofford, et al. Sup. Ct. U. 8., Oct. 
1877. Hvidence— Defence. Accordingly held that 
an agreement made at the time of the making 
or indorsement of a negotiable instrument was 
not admissible in an action upon such instru- 
ment by a bona fide purchaser for value before 
maturity. In such an action the settled com- 
mercial rule is that nothing less than prior 
knowledge of such facts and circumstances as 
impeach the title is available as a defense, un- 
less it be shown that the instrument was fraud- 
ulent in its inception. To impeach the title 
of a holder for value, it must first be shown 
that he had knowledge of the circumstances 
at the time the transfer was made. Agree- 
ments unperformed cannot be pleaded in ac- 
cord and satisfaction. Ib. 


Will. Co-executor not Co-trustee. The ad- 
dition, either by a subsequent clause or codi- 
cil of a co-executor without referring to a trust 
vested by a previous clause in the will, in the 
person first named as executor, does not create 
the co-executor subsequently named a co- 
trustee. Simpson v. Cook, Oct. 9, 1877. Sup. 
Ct. Minn. 

Cases Crtep.—Coster v. Lorillard, 14 Wend. 
265 ; 2 Bl. Com. 173; Lang v. Rophe, 5 Sandf. 
363 ; Hawley v. James, 5 Paige, 318 ; 16 Wend. 
61; Thompson vy. Glendenning, 1 Sandf. Ch. 
387; Boynton v, Hoyt, 1 Denio 53; Jennings 
v. Jennings, 7N. Y. 47; Thomas’ Estate, 1 
Tucker (N. Y.) 367. 


Witnesses. Subpenas. Subpoenas com- 
manding witnesses to appear and testify must 
state on their face for whom they were issued 
andwhoare the parties defendant. Ifdefective in 
this respect, disobedience is no contempt. State 
Executive. The Governor, by virtue ‘of his 
prerogative as commander-in-chief of the army 
and navy of the Commonwealth, is not an- 
swerable to the courts for the manner in which 
he discharges the discretionary duties confided 
to him. Nor are his subordinates or agents an- 
swerable to any one but himself. Appeal of Gov. 
Hartranft, Gov. Penn.Sup. Ct.Pa., Nov.1877. 

Cases Crtep.—Vanderheyden v. Young, 11 
Johns. R. 158; Oliver v. Warmouth, 22 Lou. 
1; Thompson v. The German Valley R. R. 
Co., 22 N. J. Eq., 111: 1 Greenl. Ev., $251; 
1 Wh. Law of Ev., §604; Reator v. Skene, 5 
Hurl. & Nov. 838; Gray v. Pentland, 28. & 
R. 23; Vol. 3, p. 37, Burr’s Trial. 
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PERSONALITIES. 


Ex-Gov. Bedle has resumed the practice of 
law at Jersey City. 

E. T. Greene, Esq,, of Trenton, who has 
been very ill, is rapidly convalescing. 

Nelson Runyon, Esq., of Plainfield, who 
has served the city nine years as city clerk, 
has at last been superseded. 

Ephraim Cutter, Esq., is the first to open an 
office for the practice of law in the old town 
of Woodbridge. 

Foster Voorhees, son of Hon. N. W. Voor- 
hees, late Secretary of the State Senate, is 
studying law with Hon. W. J. Magie, of 
Elizabeth. 

James O. Clark, Esq., of Westfield, who 
has been for many years in the office of Hon. 
Cortlandt Parker, has now an office of his own 
at 72 Broad Street, in the Parker & Keasbey 
Building, 

Hon. Theodore Little, of Morristown, after 
a retirement frem active practice for many 
years, has again gone into business, having 
rented the rooms recently occupied by Hon. 
Jacob Vanatta. His son is associated with 
him, the firm being T. Little & Son. 

Hugh R. Wilson, formerly a student of the 
Frgehold Institute, Monmouth county, has 
been in the office of the United States District 
Attorney in New York for about a year and a 
quarter. During that period he has been pro- 
moted six times, and is now Assistant United 
States District Attorney. 

Edward J. Fox, Esq., the ablest lawyer 
(on the Democratic side) at the Easton bar, 
married Miss Lizzie Randolph, of Morristown, 
N. J., daughter of the late James Randolph, 
of Easton, and sister of United States Senator 
Randolph, on the 6th ult. The papers gave 
full and glowing accounts of the grand wed- 
ding. 


COURT NOTES. 


The Grand Jury of Camden county at the 
last term returned 72 bills of indictment. 

At the January term of the Salem County 
courts only two civil cases were noticed, one 
Supreme and one Appeal. 

The Cape May Grand Jury, which met in 
December, had not a single case, nor any busi- 
nesss of any kind before it. 

A suit which has been on the calendar of 
the Essex County Courts for twenty-one years 
came to trial on Friday, by Julia A.. Chapman 
against Benjamin Conley. 





One of the most exciting trials held in Mon- 
mouth County in a long while was that of 
Henry Gugle v. James A. Bradley, for libel, 
tried the last week in January. (The Judge’s 
charge to the jury will be printed next month. ) 
It crowded the court room to excess, and not 
a little buzz of interest went through the au- 
dience when Mrs. Bradley came on the stand 
and testified that at least one article complain- 
ed of, printed in the Asbury Park Journal, 
was written by her. 


The case of Oliver J. Coogan and Oscar 
Keen alias Austin King, indicted for the burg- 
lary and attempted shooting at the house of 
Jos. Potts, near Ashby’s Mill, on the night of 
the 18th of October last, was tried last month ° 
in Burlington County. Never was the court 
house more crowded from morning till night 
than during this trial, owing to the high stand- 
ing of the family of Keen. Geo. B. Carr, Esq., 
of Philadelphia, and W. B. Deacon, Esq., of 
Mt. Holly, skilfully conducted the defence. 


After various delays, interposed by the de- 
fence, the trial of Calvin Stewart of Dover, 
for the murder of Ira Cole, in June last, was 
commenced on Wednesday, Jan. 23rd, in the 
Morris courts, before Justice Dalrymple. 
Messrs. Alfred Miles and F. D. Smith conduct- 
ed the defence, without remuneration, and did 
it to the entire satisfaction of the friends of 
Stewart. The foreman of the jury was W. 
A. Bott, brother to the murderer of Pet Hal- 
stead. The jury found the defendant guilty of 
murder in the first degree. 


The ‘‘exciting scene,” as the papers term it, 
in the Essex Oyer and Terminer recently, has 
received some comments from the press of 
the state. It seems that Prosecutor Abeel, be- 
lieving the jury was in some wise packed for 
the term, suddenly refused to try more indict- 
ments, and (says the Newark Daily Advertiser,) 
‘*said that there was something very strange 
about the present panel of jurors, and that 
they had rendered some verdicts that he could 
not understand; in fact he had been dissatis- 
fied with their course for three weeks past, and 
as he knew facts that were not within the knowl- 
edge of the Court he felt it his duty as Prose- 
eutor not. to move any more cases this term 
but let them all lie over until next term.” Two 
jurors then excitedly made replies, and Judge 
Titsworth stopped them. Next morning all 
were discharged, Judge Depue thanking them, 
with the remark that every vérdict had been 
satisfactory to the Court! The jurors after- 
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ward held an indignation meeting and passed 
resolutions against the Prosecutor’s course. 

THE somewhat noted divorce case of Black 
v. Black has at last been argued before the 
Vice-Chancellor, who will probably render his 
decision upon it in a short time. 8, D. Dil- 
laye, Esq., was concerned for the complain- 
ant, and Messrs. G. 8S. Cannon and James 
Wilson for the defendant, The complainant 
has sought by her bill to compel the defend- 
ant to account for all expenditures and out- 
lays made by her in rebuilding and refurnish- 
ing the mansion house and out-buildings on 
his farm and to declare that he holds the same 
as her Trustee, etc. The defendant resisted 
this by showing that all such expenditures 
were made voluntarily by the complainant to 
minister to her own pride and ambition ; that 
she never designed to encumber his estate with 
them, the same not being in the nature of a 
loan to him, nor for money paid out or ex- 
pended at his request by her; that her deser- 
tion of her home was of her own seeking and 
without just cause or provocation, and that it 
would be contrary to all principles of equity 
for a wife thus to be allowed to cripple a hus- 
band for life by her lavish and unnecessary 
expenditures. 





MISCELLANY. 


Tabitha A. Holton, who has just been ad- 
mitted by the Supreme Court of North Caro- 
lina to practice at,the bar, is a daughter of a 
clergyman, 22 years of age, small in figure, 
and of modest, unassuming manners. 

The largest law book, says the American 
Bookseller, ever published in one volume in the 
State of New York, is Bliss’s New York Anno- 
tated Code, just issued by Baker, Voorhis & 
Jo. It extends to 1245 pages. 

The Commissioners of the District of Col- 
umbia have refused to appoint women nota- 
ries public, on the ground that the statute, in 
this respect provided, nowhere contemplates 
the existence of female notaries, the forms of 
expression always running in the masculine 
gender. 

The N. Y. Tribune thus described Daniel 
Webster, in its obituary notice of him at his 
decease: ‘‘ He was a black, raven-haired fel- 
low, with an eye as black as death and heavy 
as a lion’s—that same heavy look, not sleepy, 
but as if he didn’t care about any thing that 
was going on about him, or any thing any- 
where else. He didn’t look as if he was think- 





ing about any thing, but as if he would think 
like a hurricane if he once got waked up to it. 
They say the lion looks so when he is quiet.” 
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Hvusse.v’s Legal Directory--Eighth Year. New 
York: J. H. Hubbell & Co. 

JURISPRUDENCE, Influence of Religion in de- 
velopment of. W. H. Platt, San Francisco. 

American Criminal Reports. New Series. Vol. 
1. John G. Hawley. Chicago: Callaghan 
& Co. 

Aszortr’s New Cases, selected from New York 
State Decisions. Vol. 11. New York: Ward 
& Peloubet. 

SrepHen’s Digest of the Law of Evidence. 
From 3rd English Ed. Notes by John Wild- 
er May. Boston: ‘Little, Brown & Co. 

American Dectstons, Decided in the Courts 
of the several States from the Earliest Issue 
to 1869. John Proffatt, L L»> B. Vol. 1. San 

A. L. Bancroft & Co. 

Contracts, Law of. By John William Smith, 
Esq., late of the Inner Temple, Barrister at 
Law, author of ‘‘ Leading Cases,” etc. Sixth 
American edition. With notes by William 
Henry Rawle. And with additional notes 
and references to recent American cases by 
George Sharswood, LL. D.” Philadelphia : 
T. & J. W. Johnson & Co., 1878. 

This book lies upon our table, and we have 
examined it only to find that what has been 
said of it is true ; that ‘‘it is undoubtedly the 
best text-book” upon the law of contracts. In 
other words, students who wish to get a cor- 
rect philosophical and practical knowledge of 
the common law of contracts in England and 
America can take up no work so good. It gives 
in compact space, clear type, and with foot- 
notes on just the .right points—Judge Shars- 
wood’s notes are alone worth the price of the 
volume—what every student must know on 
this subject to become a lawyer. It often seems 
to us that not enough stress is put upon this 
branch of the law at examinations. In this 
State the mere definition of a contract is ask- 
ed, and perhaps not even that. Whereas, the 
first and last cases a lawyer is likely to have in 
practice may involve this precise subject; in- 
deed it is a fundamental object in most con- 
tested cases to know what contract parties have 
made, and what is its legal effect. Mr, E. A. 
Veghte is the publishers’ special agent for 
the work in this State. 


Francisco : 





